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To the Practicers 


a Maſter of Muſick , or a matter 
of Practice, to a man of Specu⸗ 
lation ; would not only be improper, 
but abſurd. You know that in the 
whole Practice of the Law, there is 
nothing, of greater excellency, nor of 
more frequent uſe, than Tryals by 
Juries. In this, our Common-Law 
( and not without juſt cauſe ) valay. 
it ſelf, þeyond'the Imperial Lawg, 
before the Canon Law, or any 
ther Laus in the world. And ſee- | 
ing the hopes and -life of all the 
Proceſs, the force of the. judgement, 
and the truth, nay, the right of 2 
Parties, lie in the Tryal; for as fe 
elegantly ſays, Qui non probat, ut 
the Tryal, dicitur veritate & jure 
carere, and indeed the knowledge of 
all the Law, tends to this: for with. 
out victory, ar the Tal, to what 
purpoſe is the - ſcience of the Lam? 
The Judge can give no ſentence, no 
5 deciſi- 
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Aifcenty 
Ringel 


"of the Lai!) 


chm without it, an "miſt "give 
flidgement* for thir ſude', the fr go 


Loks; therefore I may well Jay, Ti 


the chief part of the a odd 1p 
Lam: And if fo, to who Tof- 
fer this Hale, but Wa the 5 
gicerr? | 3 
I need fay 22 or" 
eee Wie 
of them r ke Civil Law ( Here be 
N for every Title. 4 diſtinkx Traft ) 
hay the number of thei i m bun Lap, 
ws their uſe;\ 
zius, in Bis Bodk de 
ratione ſtudit,giving directiom what 
books Students ought to carry with 
them, when they change places and! tra- 
Vel from one to anot her, tells us, * That 
out of the Volums(by reaſon of their big- 
neſs not portable) he uf ed to tear out fe- 
Veral leafs, and take them with bis, 
in his ju neys, and ſo he fays be had ſer- 
ved the works of Pli iny, Tully, Plato, 
3 De 
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ſer the dgfect, and wait of, Hel hooks, 
in our, Law : for ſwely, they are as 
neceſſary 1 in te. que 45, in the others, 
And although. 1, cannot compare my 
weak. nideavans, with thoſeexce(lent, 
and . methodical. works, i theixs being. 
tire, this. only quaſi an Abridget 
ment, fitted for. uſe, not for. ſhow : 
Yet until more | armed, and judigiqus: 

Prov 


Rrofrcients in o Lam, fPalkundor- 


take Ahe war, I thought: fim ta produce 
Mine. ech u 
Ae Cavipera if Ms: fort of Tal by 
Jury; | wth ther Del r Her Iaws 
aud (untreu, and: declare houranuch,. 
aud wherem it exaels: them: ailj = 
Fortaſcnue dadamulibus, Cc. am? bis 
leanue Commàmtatorʒ mo be like . 
thai. ar ragrineer.y 0 Limming | after 
Apelles; aud neqwirs tbe roam a Ho- 
| lain rather tbr ay: Epi 82 Aud 
conjidermg | my ene, FA 
ſhall praiſe it more by ſaying* 1405. 
things, thangll Achu: fox | to ay leſs 
thex VH hing deferves:, us bn in⸗ 
ſtead o am Aucamũom, a\ difparupe- ; 
ment « Thergfore«Tiſhall conte my 
fe Landy; ti/ay, that Tryals in other 
Icamt dare by Witueſſes ny, privuse⸗ 
lt J examined. This: 5 by. Witueſſes 
Public ll examin cl untl c onfronted aud. 
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To the Practicers 
fact is ſetled, with the greater certainty 
of truth; upon which the uprightnſs 
of the indgement depends. 

It Loni be well if there were ſe | 
corruption in the returning of Juties, 
but T think tis parallel d, if not exceed 

ed,by that of examining Wineſſes| pris 
vately,on whoſe depofitions, the Tryals 
in other Laws conſiſt e And ſo that 
muſt be no objection ageinſt the thing. 
I hope an expedient may be found out 
to prevent the corruption in returns 
ing Juries, but Ibelie ve it never can 
in the other. 

To fay this Tryal 5 jury is too 
popular in a Monarc hy, would be a good 
objection, from a French-man; but 
not of any  Engliſh-man,” who lives 
under te. beſt tempered Monarehy, > 
and the beſt ſort of Government in the 
World, to which this manner of Tryal 
is ſo proper, and well accommodated ; 
that neither the wiſdom of our Ances 

| frors 


of the Law. 


ſtors could, nor(1may ſay)can this pre- 
ſent, nor after ages invent a better. 

But as the wnskilful Painter drew 

a Curtain, before what he could not 

expreſs,with his Pencil, ſo muſt I vail, 

with ſilence, the excellencies of this 
(elebrated Tryal , which I am not 
able to delineat. 
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Gentlemen, 

To make an Apology for the ſtile of 
' | a Lawþook, eſpecially of an Epitome, 
; would be a vam thing, Ornari res 

ipſa negat contenta doceri ; neither 
' | ſhall Tmake any Apology for my under- 
taking this work: if twas better per- 
formed, yet Momus would be carping; 
and if twas Worſe , it would be good 
enough for him, who cannot, or will not, 
do it better : Be it what it will your 
kind reception will abundantly ſatisfie 


Your Servant 
G. Duncombe. 
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IS 0 Silenes js the great- 
ning, the Grave 
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__ ſumma ope t hang ne vi- 
dlentio _ canti, veluti pecora: 
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It 25 he . - boy man 13 
inferior to a Beaſt , who atted no- 
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the duty of er 
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e 1 4 zum ofi 

gloriam 3 dere z 2 7 vita ip- 
fa', gn n en bens gt memerians 
moftri Nun uri -longam efficere : 


In my 1 tis fan better, tõ 
dequire Glory by the Riches of Wit, 
than Rrength; 2nd becauſe our lives 
are ſhort of themſelves, we ſhould 
indeavour by Ingenuity , to eternize 
their memor - — 
And to effect this, Nall dies abeut, 
quin linea duita ſuperſit ; No day ſhould 
over our heads wherein we 
ſhould not act ſome memorable ex- 
ploit: Men ſhould not live like 
Sails, never ſtirring out of their 
hou'es 


The Preface. 
houſes ; but be active (1 mean not buſie- 
bodies in other mens matters, but) in 
their own Callings, of which the wiſe 
ato tells us, Exer 1 N give à rea- 
ſonable account; And if we believe the 
famous Seneca, Nihil eſt turpius quan 
|| grandis natu ſenex, qui nullum habet vite 
= argumentum, quo diu ſe vixiſſe dicat, 


preter ætatem: Nothing is more un- 
Wortliy, than an old man, who hath 
nothing to ſhew for his Antiquity, 
but a Gray-Beard; Whoſe ſoul ſerved 
only as Salt to keep his body ſweet, and 
is no ſooner dead, than forgotten, lo 
before he is half rotten ; yet whois fo 
apt to deride the Endeavours of other 
men, as this ancient Ignoramus, whole 
wrinkles in his face, worn, out looks, 
and many years 9 gw kay the 
rulgar e, than all the Argu- 
Mae Flow or Reaſon ? Had _ 
been ſuch a ſilent Momus, the World 
would never have been bleſt with 
his ſo learned Works. And doubtleſs 
| | writing Books is needful in no Sci- 
ence more than in the Law; For 
without Books, how would the Lawyers 
do for Arguments at the Bar, or Re- 
ſplutions at their Chambers? 3 
the 


e rr — = 
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ces Wt | 
libris 3 ö 
8 the . 
es to 
Lzw ; ſbme tv the * — the 
adpments and Reſcfurione or thi 
dges, who are Lex loguens; and 
fome to the collecting of rheſs Caſts 
and Reſolutions, methodizing, ahd. 
fitting them for ſome particulat pur. 
1 poſe, as Littletun, Stamford, Firtiny- 
"0 bert, Crumpton, Perkins, Finch, Rc. 
1 and indeed, moſt Pk the Law. Bobs 
% exrant, if not all, ( ſctring aſide the Re- 
ports) are nothing elſe; but Colle- 
Qtians out of others. This 1 ſptaR', 
S || not in Derogation of them, ih this 
1 leaſt; for as Iris equally, if not kite 
© | Iaborious ; fo 'tis full as gorious, Jy 
dicioufly to cult autheneick 
out of the Volumes of the Law, 19 


ſo many are no Law) and righefull ally 
place them in a 8 
as *cis to report the Judgements * 


Refalutions from the mouth of the 
Court ; for the Reporter is but che 
Courts Secretary , and 1 Infti- 


rutes merit as much as his Reports ; 


And 
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And A4fb's Tables, Fitsherbert , and 
Brooks*'s Abridgement, are as uſeful 
as the Year-Books themſelves , of 
which kind of Collections, one ele- 
gantly thus breaks out, Quo quidem 
beneficio, haud ſcio, aut aliud aur 
legum , Candidatis magis gratum, aut 
1 magis commodum, aut divi- 
ni honoris illuſtrationi 50 idoueum, 
vel cogitando quidem conſequi, qui 

am — Than — boeh 
know not, whether any man can 
even imagine another, either to Law- 
yers more grateful, or to the Com- 
monwealth more profitable, or for. 
the illuſtration .of Divine honour more 
Hit. For with the leaſt labour, a 
{mall price, and little time, they pre- 
ſent you with thoſe Reſolutions, and 
Judgements which lye ſcattered in the 
Voluminous Books of the Law ; which 
would otherwiſe coſt much time, 
pains and charges, to find out. The 
thoughts of which publick good, firſt 
gave life to theſe Endeavors of mine: 
Not that any one ſhould in the leaſt 
imagaine, that I am ſo guilty of vain 
Oſtentation, as to believe, that my 


* 


4 Parts 
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Parts or. Abilities can perform any 
thing in this kind, like other men: 
No, Ipſe mibi nunquum Tulice me placts. 
I could never yet pleaſe my felf 
with my own labours, much lels are 
they worthy to pleafe others; Hν,j 
equidem tali me dignor hondre.  How- 
ever; when I confider, that no man 
hath yet written particularly concern- 
ing this Subject, and of what gene- 


ral uſe it is, I doubt not, but that 
this Treatife will receive a favour- 
able conſtruction from moſt then, 
and a plaufible acceptation from o- 


thers. 


| The uſe of it, is, in a manner Epi 
ne demical; ſince mens Lives and 84 
are ſubject to that Tryal per Pais, 
here demonſtrated; but in particular, 

the Practiſers at Law, ( eſpecially 
Circuit- Advocates, Attorneys, Sollicitors, 

' Clerks, &c.) and all Furor, (for whole 
directions it is of fingular uſe) are 
chiefly concerned herein. But I will 
not hang a Boſh out, to invite, and 
prepoſſefs your Judgements, incat 
Urilitas. The profit which every in- 
genious Reader ſhall gather out of 1 
EE | Will 


The Preface. 


will ſpeak more for it, than the belt 
Eulogical Preface. 


And for my own part, I profeſs my 

ſelf to be Philomathes ; but not Poty- 
mathes, And notwithſtanding the 
hard-favoured objections, which ſome 
men' caft upon it, I really think the 
ſtudy of the Law, to be the moft plea- 
ſan Study in the world, And he which. 
delighteth in the Study of any other 
Art or Science, muſt conſequently 
be delighted with this. For the 
knowl ge of the Law, as Doderidge 
faith, is moſt truly ſtiled, Rerum D:- 
vinarum humanarumque ſcientia, and 
worthily imputed to be the Science. 
of Sciences ; for therein lies hid, the 
knowledge of every other Learned Sci 
ence. 


So that he which gives himfelf to 
the ſtudy of Divinity, may here fill 
himſelf with holy and pious Principles 
of Divine Laws: For, Lex ef ſanctio 


fanits, jabens honefta, & probibens con. Fortsſrue, ap. 


traria; ſanttumetexim oportet, quodeſſe 3. 
ſant#am definitum: Ihe Law is a holy 
Sanction, or Decree, commanding, 

a 2 things 
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things that be honeſt, and forbidding 
the contraries : Now the thing Ks, 
needs be holy, which by definition, 
15 8 to be holy. So that 
in this reſpect, faith Forteſcue, men- 
may well call Lawyers Sacerdotes, that 
is, givers, or teachers of holy things. 
For the Laws * bag it follpw- 
eth, that the. Miniſters , and ſetters 
forch of them, muſt be givers of holy, 
things; and ſo by interpretation, doth 
Sacerdos ſigniſie; and doubtleſs , he 


which duly conſiders thoſe Rules. of 
Theology, which lie ſcattered through- 


out the whole body of the Law, muſt 
needs conclude our Laws to be Com- 
mentaries upon the Old and New Te- 
ſtament; and do ſo much bear the 
Image Legis Divine, that they may 
well be attributed to the Moſt High. 


The Rules of Grammar, . Philoſoph; 
natural, Political, Oeconomick, and Mo- 
ral; as allo the Grounds of Logic, 
and of other Arts, and Sciences, ſo 
much abound in our Books, that the 
very reading of the Law, will make a 
man Maſter of any of thoſe Sciences. 


And 
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| And ſince Rhetorick is Ars ornate . 
dicendi, and conſiſteth of ' thoſe two 
r parts, Elocution , and. Pronunciation; 
- How can we read in our Law-Books, 
t | thoſe Learned Arguments, Elegant 

Speeches, and. Judgements pronoun- 
. ced with ſuch Eloquence and Ele- 
6 gance of words and matter, and not 
conclude, that Rethorick is the Glory: 
1 and Grace of a Lawyer? Though 
: ſome (not gifted that way) would 
f perſwade us, that the Raw hath little 

relation to it. 


t 
5 It any man be delighted in Hiſtory, 
„ let him read the Books of Law, which 
2 are nothing elſe but Annals and Chro- 
7 | nicles of things done and acted from 
| year to year, 1n which every Cale pre- 
ſents you with a petite Hiſtory ; and 
if variety of matter doth moſt delight 
N the Reader, doubtleſs, the reading ot 
thoſe Caſes, (which differ like mens 


) faces) though like the Stars in num- 
e ber, is the moſt pleaſant reading in the 
a World. 


I thought to have expatiated my 
4 a 3 ſet 
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elf in this Eulogical Commendation 
of the Study of the Law ; But when 
I conſider the Glory of the thing it 
ſelf, I think it but in vaio to light 
the Sun with Candles; and as no Ar- 
guments will perſwade one to love 
againſt Nature, fo he whom the ex- 
cellency of the Law it ſelf cannot in- 
vite to ſtudy it, will never be forced 
to it with the fiſt of Logick, or other 
perſwaſion: Wherefore tis now time 
to expoſe my ſelf to the Cenſure of 
the Reader, ho always judges ac- 
cording to his capacity, or affection; 
for which cauſe, if I were to chuſe my 
Reader, I could wiſh with Catus Laci- 
lius, Quod ea que ſcribo, neque ab in- 
doctiſſimis, neq; a doctiſſimis legi, quod 
alter: nihil intelligerent, alteri plus for- 
raſſe, quam ipſc de ſe : That this Trea- 
tile might not be read, of the moſt 
Learned, nor of thoſe who are not 
learned at all, becauſe theſe underſtand 
nothing, and the others more perhaps 
than my ſelf. 

zraften, 4, 1. However, I put this Requeſt to all, 

%%. Dt ſi quid ſuperfluum, wel perperam po- 

| ſitum, in hos opere intervenerit , illud 
corrigaut, & emendent, vel Conniven- 
5 tibus 
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tibus oculis pertranſeant ; Cum omnia ha- 
bere in memoria, & in nullo peccare, di- 
vinum ſit potius quam humanum That 
it any thing be fuperfluous, and pla- 
ced amiſs inthis Work, Thar they will 
either correct and amend it, or with- 
out carping connive at it; ſince to re- 
member to do all things right, and no- 
thing amiſs, is rather the part of a 
God, than Man : wherefore let him 
which never offended, caſt the firſt 
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each Chapter in this Book. 
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CAP. I. 


H E Derivation of the word ¶ Jury ]. 
T The Definition, Antiquity , Lo 1. 


cellency of Juries, by way of Preface. p. t 
CAP, II, 
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Of an Iſſue ; and the diver: ſorts of Tryal: 
"thereof 3 and when 4 Tryal ſhall be by a 
Jury, and when not: when by the Spi- 
ritual Law, When by Certificate, wh-n by 
Battail, when by an Almanack, c. What 
Iſſue ſhall be firſt Tryed per Pais; what ſhall 
be tryed by the Court; and what by exami- 
nation of the Attorney, Sheriff, &c. p. 7 


CAP. III 


Of « Venire facias ; To whom it ſhall be dis 
reited ; when to the Sheriff, when to the 
Coroners, when: to Eſliers, and when 

to 


The Contents. 
% Bayliffs. When well awarded. &c. p. 35 


CAP. IV. 


What faulis in the Venire facias ſhall vitiate 


the Tryah, when not ; whena Venice faci- 
28 de nov: be amarded; w 3 
Ven. fac. the Ven. fac. ſhall bebetwixt 


the Party, and a ſtranger to tbe Iſſue. Who 
may haus & Venire facias by Proviſo, and 
when, p. 30 


CAP. v. 


Why the Venire facias runs is haue the Jury 
| 4 Weſto. though the Tryal be in 
the Country, Of the Writ of Nifi prius, 
when firſt given, when grantable, when 
not, and in what Writs of the Juſtices of 
Niſi prius. Of ohe Tales, @ von 
Lam, and by Svet. when the Tranſtript 
of the R ecard of the Nifi prins, differs from 
the Rall, whereby the Phinjiff icnonſbited 
he m have A Diftringes de novo. p. 66 


| CAP. VI. 

Of the number of the Jurors, and why the 
Sheriff retarns 24. though the Venire ſa- 
cias mentions but 12. If be returns more 
or leſs, no Error; and of the number 12. 
And when the Tryal fhat{ be yer rider 
Jurors. And of Inqueſts of Office, And 
when to remain pro deſect. „ 83 
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CAP, VI. 


Who may be Jurors, who not; who exemp- 
ted, and of their Quality and Sufficiemcy, 


P. 90 
enn VILE 
Concerning the Viſae, from what place the 
Jury 2 come, &c. Pp. 98 
CAP. IX. 
Challenger, p. 130 
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Of What things a Jury may inquire, when of 
' ſpiritual ; when of thing; done in another 
ounty or in another King dow, when of Efto- 
pels, and when not; when of a mans intent, 


&c. P. 173 
CAP, XI. 
Evidence and Mitu. ſſes. p. 18r 
rn 


The Juries Oath ,, Why called Recognitors in 
an Aſſiſe, and Jurors in « Jury, Of the 
Tryal per medietatem linguæ; when to be 
prayed, and when grantable. Of aTryal 


be- 
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betwixt two Aliens, by all Engliſh. Of 
the Ven, fac. per medietatem. linguæ, an d 
of Challenges to ſuch Juries. p. 351 


"CAP. xII. 


The Learning of general/erditts,eſpecial Vers 
ditts, privy Verdit}s, and Verdicts in open 
Court; and where the Inqueſt ſhall be takgn 

1 Default. Inqueſts of Office, &c. Arreſt of 

. judgement, Variance betsixt the Nar.an 
the Perdift, &c. " —_ 


CAP. X1V. 


How the Jury ought te demean themſelves , 
whileſt they conſider of their Verdict; when 
they may eat and drink, when not; What 
miſdemeanor of theirs will make the Verdict 
voyd; Evidence given them, when they are 
gone from the Barr, ſpoyls their Verditt : 

For what the Court may fine them, and 
where tbe Juſtices may carry hem in Carts, 
till they agree of their Verdict. Anamerce- 
ment affered by the Jury. n. 416 


| | CAP, XV. 
What puniſhment the Law bath provided fo 
Jurors offending; 4s taking reward to give 
their Verdict. Of Embraceors, Decics 
tantum, Attaint: Several fines on Jurors. 
What Iſſues they forfeit, and of Judgement 
for ſtriking @ Juror in Weſtmin, &c,p. 430 
| Pre- 
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Precedents containing the 
Forms of Challenges to the 
Array, &c. And the Proceed- 
ings therenpon. Pleas Puis 
le Darrem Continuance ; De- 
murrers upon the Evidence, 
Bills of Exception, «xc. And 
the Law concerning the ſame. 
Very Uſeful for all Lawyers 
and other Attorneys, Practiſers 
eſpecially at the Aſſizes. 


A Form of Challenge to Array. p. 449 
Challenge to the Array , becauſe the 


' Sheriff is Couſin, &c. P. 450 
A Challenge becauſe the Sheriff 5s mung. 
| | ibi 


A Precedent of a Challenge for default of 
Hundredors, which hath been ſeyeraltimes 
made uſe of at the A ſiſes, p· 451 


T he 
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The form of a (hallenge medi by the Defen- 
| dant, becauſe the Plaintiff 55 the Sheriffs 
| Conſin. p. 452 


«A (ballenge tothe Array, betauſe no Knight 
was returned upon the Jury. p. 453 


ff Challenge againſt the Sheriff for returning 
the Jury at the Inſtance , requeſt and ueno- 
mination of the Plaintiff, p. 454 


A Challenge becaufe ther the Town ii within 
4 Hundred, of which the Plaintiff x Lord, 
and prays a Writ to nbi next Hundred. 

| P. 455 


Chabenge breaie the Sleriff and two Coroners 
are Tenants of the Plaintiff, and a Venire 
facias awarded to the reſt of the Corroners: 


p. 456 
Challenge, where after rhe Laſt Conting- 
ante, the Couſin of the Plaintiff, is wade 
Shevif after Iſſue jryned. ibid. 


Challenge becauſe the Sheriff 5s of Conncel 
- with the Plaintiff ann hub receipt Feet, 
and the Defendant doth deny the Challenge, 
therefore the Venire facias awarded to the 
Sheriff notwithſtanding. p. 457 


Oat 
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aug Kaye the Plaintiff 5 Brother to 


the Sheriff F 458 


Challenge whive the Phittitf 5s Serif and 


one of the Coroners is bis Tenant. ibid. 


eAntther Challenge to the ſame purpoſe. ibid, 
Challenge becanſe the Wife of the Plaintiff 59 

Nin to the Se Wife, p. 459 
31. 4 


Chalenge becauſe the Plaintiff 5s the Sheriffs 


Serbam. ibid. 


Challenge after the Jury Iapannellod, retur- 
moll and called; becauſe the Pri in d 5: 
Sheriff, and of the Council of the Plaintiff, 
ant H ngis Jur. with 4 decem Tales 


Coron. awarded. ibid. 


Chuttarge bec aufr the Plaintiff 53 one of the Sbe⸗ 
. ifs of Landon, amd the Venirt facias «- 


warded to the other Sheriff. p. 460 


cbalunge t rbe Deputy Sheviff, bicauſe be 


Impannelled and return d the Jury at the 
inſtance and Denomination of the Plaimiff, 


2 46 I 


(hallenge by the Kings Serjeant upon an Ins 
diltment of Felony, becauſe the Sheriff re- 
turned the Jury of Life and Death, at the 
Hiſtance and requeſt and denoniination of 

| the 


* The Contents. 
the Priſoner. ibid. 
Challenge by the Kings Serjeant for the King, 
to ſome of the Jury for default of Frei hold 
tio the vallue of 40 s. per annum. p. 462 


A Precedent of Ch.llenge to the Array, 


"0 p. 464 

A Precedent of a Plea. after the laſt Conti- 
nuance. p. 465 
; A Precedent of 4 Demurrer upon the Evi 
dence. p. 469 
ABil of Exception, a | p-. 470 
A Releaſe pleaded 50 the Aﬀſiſes after 
Iſſue joyned. pP. 475 

. The Death of one of the Defendants pleaded 
after the Laſt Cos tinuance. | 475 


A Baron Challenges the Pannel, becauſe 20 
Knight was returned of the ſame, pr ibid. 


3 
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Tryals per pais. 


GAP. 1 


The Derivation of the Word Curr] 
The Definition, Antiquity and Ex- 
cellency of Juries. 


Js (Jurata) £6meth of the French vid. Cap. 12 


wozd [ Jurer, i. e. Jurare, ] And ſig⸗ Jurie. 
nifieth in Law, thoſe 12 men who are 
ſwozn Judges in matters of fact, evi⸗ 
dented by witneſſes, t debated kef02e them: 
call them Judges, becauſe, ag tis the pꝛopertp 
ok the Court, Jus dicere;ſo'tis in the power pf 
the Jury to determine the fact, upon an G⸗ 
vidence Pro, and Con; Actozding to thoſe 
common Adagies, Ad quzftionem Juris reſpon- 
dent Judices ; Ad quæſtionem facti reſpondent 


Juraores: And as the Judgment of the 
3 — Court 


2 Tryals per pais. 


pid. cap. 15+ Court ought to be guided by the Law ; Ss 
is the Verdict of the Jury, bythe Evidence. 
They of the Jury are called Juratores 
Jurors, à Jurando, as in ancient Laws 
Sacramentales a Sacramento præſtando. 


The Te J need not here divide and che the dik⸗ 
hs 22 ferentes of Juries, noz the ſeveral ſots , 
5 they being ſo well known, viz. The Grand 
Jury, 92: great luqueſt, and petty Jury, 03 
Jury of Life and Death, in Criminal cauſes, 
and in Civil Cauſes, the Alliſe. Jury. Inqueſt 
of Dffice : By fome called Inqueſt of Jury, 
and Inqueſt of Office. Something concerning 
each of theſe, will incidentle be ſpoken of 
in what follows. As to the excellency of 
Juries, it appears from their Antiquitp. 


Sr. Hen. Spelman, verb. | Inqueſtio | ſaps, 
Zrpal by Juries was uſedin England, Nor- 
mannis nondum ingreſſis, Leg. Ed. Confef, 
Ca, 38. poſtea inquiſifſer Juſtitia, ĩ. e. ¶ Juſti- 
tiarus ] per Lagamarinos, e homines]! 
& per meliores homines de Burgo;vel de Villa, 
vel de Hundredo, ubi manfiſſet Emptor, t. 


Fo: as to Trpal by 12 men, theugh Mr. 
Daniel and Foyldor Virgil deny it to be older 
than the Congueft, and the latter faps 
there is no Religion in it, but in the mum⸗ 
ber; pet he ſkands fairly'Cozrected, by that 
Excellent and learned Antiquar, Mr. Catn- 
den. p. 153. who lars, Whereas * 

| ts 


— 


Tryals per pais. 

Uirgil writeth that Milliam the Conqueroz 
firſt brought in ibe Tryal by 12. men, there 
is nothing more untrue; For ix is moſt certain 
and apparent by the Laws of Etheldzed, ihat it 
was in uſe many years before, t. And 
whereas Lamb, verb. DL Centuria ] ſays, In 
ſingulis Centuriis Comitia ſunto, aique liberz 
Conditionis viri duodeni, 2 tate fuperiores , 
una cum præpoſito Sacra tenentes jurento, ſc 
adeo virum aliquem innocentem haud damnatu- 
ros, ſontemve abſoluturos, He referrg to 
che Laos of Echeldred, cap. 4. cited by the 
learney Spelman verb; f Jurata ) 


And to the ſume doch my K02d Coke re⸗ 
farr, Com. ſuper Lit. 155. and Pzeface to 
bis 3. and 8. Repoc. And as tu the Reli- 
giam in the number of 12. my Log Coke 
gives inffances ubi ſupra, and Sir Henry 
Spelman, in verb. L Juraia ] ſupra , makes 
Iddicion thereto, 


So that J may truly ſap, Trpals by Juries 
| dave been uſed in this Nation, time out 
df: mind, and were contenipo:ary. and coeval 
with che fir Civil Government thereof 
Any An of Juſtice; foz amongit 

the nen Inhabitants, the Britains, the Free- 
' holders were uſen in al Tzpals. 


And Tepal by Juries was (as you ſee 

p2nctiſed by the Saxons) continued by the 

rr Magna 8 
2 


The uſe of 
Jurics, 


Tryals per pals. 


And was ever: ſo eſtermed and pziſed in 
this Alland, that no Conqueſt, no change 
of - Government ever ne 0 alter 
it. | T 
1 22 4-4} 4 CAM 
'Tis true, Cryals by: Dales betoze the 
time of H. 2. were not ſo frequent, --bg- 
becauſe Sadz 91 Purgationes, Ordalia, Trydls 
by hot Jron, hot: Mater, told Mater, 
Duels,. and - other Superſtitious ways, 
were then in uſe ; but Tryals by Jurios 
were here in the Saxons! time, and were 
found here, and not beought in by Wil. 
li.m the Conqueror from Normandy: Nap, 
rather ſetled by Edw. the; Confeſſai in 
Normandy, where he a long time was, aud 
taught many Laws, as, you. may, ſee in 
the book pf the Cuſtoms of: heres 


Slanvil lib. 2. cap. 7. dps. Ex aqoke. 
te autem maxima prodita eſt legalis iſta anfti- 
totio, ſpeaking of thele Trrals in oppoſt- 
tion to Duels, d& cc. 

565 


Their general uſe { (hringtheonly Cons 

pf Choſes in fait, almoſt in all -Coures 
thꝛoughont England) ſpeaks them a pub- 
lick good. To be tryed by ones Peers is 
the greateſt pjiviledge a Subjed/can [wiſh 
foz, and ſo excellent is the conſtitution of 
the Government of this Kingdom; that no 
Sub eg hall; be tryed but by 'his-Peevs, 
_ Lo2ds bp their W — 
8 eir 


Trypls per pais. 


— — the-Foitrefs and Bulwark 


their-Lives Liberries, and'Ctatvs 5 and 


if the good of the: @ubject. be the good dt the 
Bing, as: woT'cercainly it is, chen thole: 


enemies ta the good” of xhe Aiug and 
tate, who attempt to alter oz invade 


this Fundamental Pztnciple, in the admi- 


niſtration of the Juffice of this Realm, by 
which the Kings Pꝛerogative has flouriſh- 
ed, and the juſt liberties of the people 
have been ſecured ſo many Ages. 


And what anſwer ſhall J make to the Pꝛin⸗ 
ces, vehementer admiror, videlicet, Mhere⸗ 
foze are not Jurics uſed in other Countries, tt 


they are lo good - but that of Forteſcue, the Porteſcue 
Learned, who beff could tell, ſcil, That ca. 29. 


other Countries can ſcarce pzoduce one Jury, 
ſo well accompliſhed with Wealth and Ingeny, 


as one County, nay, one Hundred, can in 
England, 


| But not to dwell in the Porch, J will 
addzeſs my ſelf to the Gravity of the Law, 
where you muſt not ſo much expect the flaſh 
pf Rhetorick, as the light of Reaſon; No, 
the Law knows beſt how to expꝛelſs 


her ſelf, in her own terms, wherefoze 


regarded la 


all other Sciences muſt learn, with reve- che Law. 
rence, to keep their diſtance, And (as the 
Gold N Finch ſlings ) be glad to have their Finch» 7 3 
ſpzr-- raked up in her Aſhes. 


And 


CAP. 1. = 
Of an Inet, and the divers fr | 


of Tryals thereof: _ 
a Tryal — a Jury, and 
when not ; when 


when by the S rival Law, — 
by Battail, when by an Al- 
manack; what Tue be firſt 
tryed, per Pais; what ſhall be try. 
ed bythe Court; and — 
* ol the „ —— 
c 


Shue, exitus; - h Cock, is a unte. nns 
rertait; and material point, - ſting o 
che Alegations, an Pleas, of rn ſo 

the Plaimiff and Defertany, confifting 777 — 
regularly upon an-Affirmative and Nega- an, vel per 
five, to be tryev by Twelve men and it is Vadices terni- 
tiokold , cit. either ſperial, as where the 994. 
ſpecial matter is pleaded ; 02 general, as 
in Treſpaſs, Not guilty: In Afſife, nul tort, 
nul diſfeifm, ec. And as an Iſſue natu⸗ 
ral cometh: of wo ſeveral perſons, ow 

ue 


& 


ryals. 


And to give youlikewviſe his definition of 


— - 


Tryals per pais. 


Aſſue legal, iſſuech ous of two ſeveral Alle⸗ 
gations of adverſe parties. 


T 
Notexhat up- Tryal, Jt is to find out, by due examina- 
ona demurrer tian, the truth of the point in Iſſue oz 


to and 
Alte to part, 
it is 


queſtion between the parties, whereupon 
Judgement map be given; And as the 


thebeſt wayto die tion between the parties is cwoſold, ſo is 


givcJudg- 


the Tryal thereof ; Foz-either it is quæſtio 


ment upon Juris, (any that ſhall be [tryed by the Judges, 


the queſi:o 


juris firſt, yet 


the Court 


either upon a demurrer,, Special Verdict 8; 
Exception: Foz, Cuiliber in ſua arte perito 


may try the eſt credendum, & quod quiſque noverit, in 
> rect hoc ſe gxerceat.) Oz it is quzſtio facti, 


at their 


Aiſcretion, 


1 = 72.125. 
L a . . 
Rolls. tt Try- my intention is pꝛincipallp to treat in this 
als. 626. 723. Book. 9 


Proceedings 
in Civil 


| Cauſes, 


And the tryal ofthe fac is in divers ſo2ts ; 
Firft, chiefly; and moſt commonly, by a Jury 
of Twelve men, (ot which kind of tryal, 


Foz by Twelve men are matters of 


fact (- fo2 the moſt part) tryed. with us 


in England, in Cauſes both Criminal and 


- Civil ; in Cauſes Civil, alter both Parties 


have ſaid what they can, one againft an 
other, in Pleading , if there ariſe à que- 
ſtion about any matter of fac, it is re- 


- ferred to Twelve. indifferent: men, to be 


Impanelled by the Sheriff, and as they 


| bzing in their Verdict, lo Judgment pal⸗ 


ſeth. And this the Judge is to detlare as 
the Law is upon the fac found: 1455 


- 
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judge ſaith, the Jury finds thus, and then 
the Lawis thus, and ſo we judge, Foz the 
Law ariſes upon the fad, 


Foz Criminal Cauſes, the courle is this: procee lines 
At the Kings-Bench fa Middſ. and at the in c rimini 
great and general Aſſiſes, and at the Cauſes. 


general Seſſions of the Peace, there is one 
Jury called the Grand- Jury, which confits 
commonly of 24 men ſubſtantial men, out of 
every Pundzed with in the County re- 
turned by the Sheriff, and thep are to 
confider of all Bills of Indicment p2efer- 
red to them, which they either app2ove of 
by wiiting Billa Vera, oz diſappzove by wiit- 
ing upon them Ignoramus ; and thofe which 
they appzove of are to be tryed by another 
Jury called the Petit- Jury. Oz the Grand- 
Jury map charge any perſon, upon their 
own Preſentment, which will be of the foꝛce 
of an Indictment, and the party charged may 
Traverſe the offence, and b2ing it to be try⸗ 
ed bya Petit. Jury. 


Some leſſer matters in theſe Courts are 
pꝛoceeded upon without a Jury, and ſome 
things are removed hy Certiorari into high- 
er Coyrts, and then muſt be cryed there; 
and that thing to which there is a Tra- 
verſe put in, muſt be tryed and ended by 
a Petit Jury, Which ( fo! the molt part) 
in al Civil and Criminal Cauſes are 
but Twelve men, which ought to be Free- 

< mon, 


Tryals per pats. 


men, not Uillains oz Aliens, and lawful 
men, not Outlawed, and alſo men of worth 


and honeſty. 


But becauſe it is neceſſary to be known; 
that there are many ways allowed by the 
Common-Law, to try matters of fact, be⸗ 
fides this by Juries , J will here repeat 
ſome of them; And fo? this, firſt hear the 

x Toft, fol. 74. Oracle, who telts pou, that he had read of ſix 
kinds of Certificates, allowed fox Tryals, by 
the Common-Law. 


Tryals by 1. The doing of ſervice by him that 
Certificate. Holdeth by Eſcuage in Scotland, was to be 
tryed by the Kings Marſbal of his Army, 
Per fon Certificat en eſcript ſouth fon 
« ſeal que ferra mis a hes Iuſtices, ſaith Lutle- 

con, 


2. It it be alledged in aboyvance of 
an Duttawzy, that the Defendant was in 
pꝛiſon at Eurdeaux, in the ſervice- of the 
Mayor of Burdeaux, Jt fhall be tryed by 
the Certificate of the Mayor of Burdeaux. 
Note this was when Burdcaux was par- 
cet of the dominions of the Ring of Eng- 
land. Rolls tir, Tryal fo. 583. . | 


3. Foz matters within the Realm, che 
Cuſtome of London ſhall be - Certified by 
the Mayor and Aldermen, by the mouth 
of the Recorder, vide apzes 17. — 

4. By 


yy 4 wo 1 ant ans. DA 
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4. By the, Certificate of the Sheriff, upon 
a Writ to him directed, in caſe of Pꝛivi⸗ 
ledge, if one be a Citizen oz Fozeigner. 


5. Tryal of Recozds by Certificate of 
the Judges, in whoſe Cuſtody they are 
by Law. All theſe be in tempozall 
Cauſes. a 


6. In Cauſes Eccleſtaſtical, as Lopal⸗ 
ty of Marriage, general Baſtardy, Er- 
commengement, p2ofefſion ; Theſe and the 
like are regularly to be tryed by the Certi⸗ 
ficate of the Ordinary. vide ap2es 16, 


Ik the Def, claim his pziviledge as a 
Scholar of the Univerſity of Oxon , of ſuch 
a Colledge, oz Mall: This ſhall not be 
tryed by Certificat , but per pais, Rolls tir, 
Tryal. 583. 


Concerning Certificates of Spiritual per- 
ſons, vide Rolls ibidem. 591, 592. 


7. A Record ſhall be tryed by the Record it ecords. 


ſelf, and not per pais. But matter of fac 
concerning a Record is trpabte bya Jury, as 
whether a plaint, &c. was levied acco2d- 
ing to the Cuſtom; & non proſecutus eft 


ullum breve, is trygble by the Country, Mixt with 
Hob. 244. Hutt, 20. So if a Statute hath fac. 


two Seals, 02 but one, 1 Leon, 229, 2 Cro. 
375. 1 Iaſt, 125. b. ſo in a per que ſervitis, 
C 2 if 


Rolls tit. 
Tryal. 574. 


Why chere 
needs no 
viſue, where 
Letters Pa- 
tents were 
made; other- 
wiſe in plead- 
ing Deeds. 

4. Rep. 71. 


(Þ 


- on 
- 


Tryals per pais, 


if the Tenant ſay he held not of the Conus 
ſor Jour del note levie, ſhall be tryed per pais. 
Jn Eſcape upon a Cepi returned ne unques 
in ſon gard, ſhall be tryed per Record, but up- 
on a Capias not returned, the pꝛiſal ſhall 
be tryed per pais, So (hall an action bzought 


by Covin, foz the Covin is not of Necozd. In 


a ſcire facias per Roy to have exe cution of a 
Judgment in a Quare impedit, if the Def, ſap 
that after the Recovery the King pzeſented, 
& iſſint Judgement execute, and the ifſue be 
whether the King pzeſented per cauſe del 
Judgement, oꝛ of an avoydante after the death 
pf |. S. who was p:clented by a ſtranger 
after the avoidance,upon which the King had 
Judgment; This ſhall be tryed per pais. And 
fo2 this Reaſon, in pleading 8f Letters 
Patents, the place need not be alledged, 
where the Letters Parents were made, be- 
cauſe the Defendant cannot plead nul tiel 
Record, but muſt plead, non conceſſit, and 
then the ſury ſhall come from the place where 
the Lands lie. Vide li.6, fo. 15. 1 Inſt. 117. 
260. Plo. Com 231. Fut upon a Non 
eſt factum pleaded to a Deed, there mult 
be a place alledged where the Deed was 
made, becauſe (though the Deed, as to 
the matter of Law, be tryable by the 
Court, pet the ſealing and delivery chere- 
of, and other matter of kad, muſt be try- 
ed by the Jury; ſo that in this caſe of a 
Deed, there is a Trpal per Pais, and by 
the Court. 1 Inft, fol, 35. vide apres 18. 
. 
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The ifue upon an Indicment oz acquit- what iſſues + 

tal upon this ſhall be tryed by the Netoꝛzd. ſhall be tryed 
So thall the allowance of a Paotegion in ?* Record. 
Bank, The impꝛiſonment upon the exetu⸗ 
tion, and not foz other tauſe, in eſcape. The 
juſtification of an impziſonment, becauſe 
he is a Juſtice of Peace.A Stature-Merchant, 
Count 02 not Count, Baron of the Parliament, 
o Vicount 02 not. Whether a place be 
within the Ligeance of the King of Eng- 
land, o in Scotland. A Fine ſur releaſe, Ren- 
dring his body in diſcharge of his Baile, 
ſhall be tryed by the Record. Rolls tit. 
Tryal 574. 
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_ 


But in eſcape againſt the Mayor of A⸗ What per Pais 
ſtaple foz ſuffering J. S. in exetution upon 
a Statute Staple to go at large, if the De⸗ 
fendant (ay he was not in P2iſon upon 
the execution, but upon a Plaint there, 
this ſhall be tryed per pais and not per 
Record, becauſe twould be unreaſonable 
that the Defendant ſhould certifle a Re- 
cord, where he himſelf was concerned. ibid. 
The time of inrolliing Letters Patents ſhall 
be tryed per pais. Co. Lib. 4. 71.9 H. 7. 2. 
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Diſſeiſin of an Dffice in any Court, 02 0Fce Raſe- 
rang a Record in any Court, by the ing a Record. 
Filizers and Attorneys ofthe Court. 
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Peers. 8. A Peer of the Realm, i. e. 4 Lord of 
| the Parliament, ſhall upon an Indictment 
of Treaſon, oz Felony, miſpziſion of Trea- 
ſon, and miſpzifion of Felony, be tryed by 
his Peers without Dath, 1 H. 4. 2. But in an 
Appeal at the Suit of the Party , he hall 
be tryed per probos & legales bomines Jura- 
tores, 10 E. 4. 6. &c. becauſe that is not 
the Kjngs Suit, but the Parties. Vide li. 9. 
31. Le caſe del Abbot de Strata Mercella. 
* —_ And in a Przmunire, his Tryal ſhall be per 
— „ Pais, Bolſtr. 1. part 198. Dutcheles, 
3% Counteſſes, oꝛ Baroneſſes, although mar- 
ried, ſhall be tryed, as Peers of the Realm 
are, but ſs ſhall not Biſhops and Abbots. 
Stam. 153. 20 H. 6. 9. 2 Inſt. 48, 49, 50. 
156. b. 294. 


9. The Cuſtoms and uſages of every 
Cuſtoms of Court ſhall be tryed by the Judges of the 


— — ſame Court, if they are pleaded in the ſame. 


Judges. 


Court, ib, and many sther things are try- 
ed by the Judges, as the reaſonableneſsof 
a fine of an offender oz upon ſurrender 
of a Copy-holy Eſtate; and ſo it is of Cu- 
ſtomes, ſervices, and alſo of the time that 
a Tenant at will ſhall have to carry a- 
way his Goods : And theſe- Caſes come 
under the Rule, which makes matter of Law 
to be tryed by the Judges ; Wide 1 Inſt. fol. 
56. And in ſome Caſes matter of fac ſhall 
be tryed by the Judges, as if the Plaintiff 
aps 
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appear by Attorney in Court, and then the 

Defendant pleads that the Plaintiff is dead ; 

If one appears, and ſaith,that he is the Plain- 

tiff, whether he is , 02 not, ſhall be tryed by inſpectiom 
the Judges, li. 9. 30. So the non-age of an 
Infant,generally by inſpection of the Court, 

But in many Caſes, Jnfancy ſhall be tryed 

per Pais, as if an Infant appear by Attozney, . gulſt. i part 
in Error, this ſhall be tryed per Pais, Ii. 131. 

9. 31. and ſo it is in an rate probanda. —_ —_ 
Miihim, in an Appeal of Maibim the maihim. 
Court may adjudge this upon the view, at 

the pzayer of the Defendant, and this 

Crpal is peremptoꝛy to the. Parties, by a 

Jury of Chirurgeons, Vide Rolle tit. Try- 

al 578. 


Mathim map be tryed' again by the 
Court by inſpection foꝛ increaſe of Damages 
but then theſe things are to be confidefed, 
Firft, it muſt be a Maibim , and not a bare 
wounding. Secondly, The Maibim mult be 
aſcertained in the declaration, ſo as that it Maihim. 
may appear that the Maihim inſpected, and 
the Maibim in the declaration be all one , 
as was reſolved Mich. 21 Car. 2. B. R. 
in the Caſe of Badwel and Burford, the 
p:incipal Caſe sf which was, that the De- 
fendant whip'd che Plaintiffs Hozſe, which 
made him thzow her, and another Yozſe 
trod on her, and maim'd her hand, and 
adjudged no increaſe ol Damages in _ 

2 e: 


laſpection. 


Tryals by 
Witneſles an 
proofs, 


Tryals per pals. 


Caſe, being a Conſequential, and not a 
direct Maihim. 


Nonage ina Writ of Error ts reverſe a 
Judgemento2 a fine of the Tenant by 


reſteit, of one vouched come deins age, 


& iffint praie le paroll a demurrer, Non- 
age ſur aid praier, in Appeal, Audita que- 
rela, to avoid a Statute Wrcompt, and in all 
actions where tis pzaped that the paroll 
demurroit, Nonage ſhall be tryed per In- 
ſpection. But in accompt againf one of 
full age, if he plead Nonage when he 
was Bayly, this cannot be tryed by infpe- 
tion, Rolls tir. Tryal 572. how this Trp- 
al by inſpection ſhall be, vide Rolls ibid. 
at large. 


In all Caſes where the matter may be 
tryed by inſpection, examination 02 diſcre⸗ 
tion of the Juſtices, if they doubt the mat- 
ter, they may refuſe to try this, and com- 
pel che Parties to a Tryal per pais, oz 
other pzoofs 21 H. 7. 4c, per touts 
Juſtices, 


10. There are-many Trpals allowed by 


4 the Common Law, by Witneſſes only, with- 


out a Jury, as of the life and death of the 
Yugband in Dower, ſo the -pzoof of a Sum. 
mons, oz the Challenge of a Juror, mull be 
tryed by Witnefes ; and regularly , the 
Mook ought to be by two oz thzee — 
nelles, 


| 
t 
; 
] 


' 
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neffes, 1 Inſt, 6. and divers other things . 4- laſt. 278, 
muſt be tryed by examination of the parties 
and Mitneſſes, as the Tryal by Wager of 
Law, &#c. Finch 423. 


Nonage was anciently tryed by the Were Glare. 
dia of Eight men, but now by inſpection, 13.4. 18. 
and Fullage by Twelve men, 


Jn an Appeal by a Feme of the death of Appeal. 
her Pugband, if the Defendant (ay that 
the Bzron is alive in another County, 092 
generally, that he is alive, this ſhall be 
tryed per proofs. 41 Aſliſe 5. Vids Rohs tit. 
Tryal 577. what ſhall be tryed by proofs in 
an Aſſiſe, and what not. 


In a Writ of Annuity if the Dekendant Annicy. 
ſay the Party is dead in Britain, this ſhall 
be txped per proofs, 26 E. 3. 79. 


11. Duke oz no Duke, Earl. o; no Dukes, Gr. 
Earl , Baron oz no Baron, hall be trp⸗ 

ed by the Kings Writ. lib. 5. 35. lib. 6. 

53. But Dutcheſs oz no Dutcheſs, xc. by 
marriage, ſhall be tryed per pais, becauſe 

the marriage is matter of fac. 


12. Jn a Picea del alien nee, the Leapue Lexgue; 
between the King, and the Soveraign of 
the Alien, ſhall be tryed by the Necoꝛd of 
the Chancery, fo2 every League is of Keco2d. 

D 23, If 


lib. 9. 3a. 


13 


Mannor. 


Courts not of 
Record. 


By Charters 
and Records, 


Wills and Ad- 
miniſtration. 


Tryals per pais. 


13. If a Mannor be ancient demeſn, 0 
not, it ſhall be tryed by the Book of 
Doomeſday, which is in the Exchequer. 
But whether certain Acres be parcel of 
ſuch a Panno!, oz no, it ſhall be tryed by 
the Country. ib. 


14. The pꝛocet dings of a Court, which 
is not of Record (as the County Court, 
the Yundzed Court, the Court Baron, 
&c.) ſhall be tryed by the Country, and not 
by the Rolls of the Conre, becauſe they are 


no Reco2d, ib. Co. Lit. 117. b. 


The Pꝛibiledges and Liberties of Courts 
pf Reco2d, Citics, and Bozoughs muſt 
be tryed by their Charters and Reco2ds. 


15. Whether the Ordinary committed 
Adminiſtration to the Plaintiff, 82 whether 
the Teſtament was pꝛoved befoze the Or- 
dinary, 02 whether ſuch a Mill be the Mil 
of the Party, oz whether he dyed inteſtate, 
oz not ? In all theſe Caſes, the Trpal 
hall be per pais, becauſe probate of Mills, 
and conſtituting Adminiſtratoꝛs, did not be⸗ 
long ts Eccleſiaſtical Judges originally, but 
were given to them of late. But the tryal 
thereof is left to the Common Law, and 
was not given to them. lib. 9. 32. 40. 


An Executoz bzings an Action of Debt, 


the Defendant pleads that the Teſtato! 


never 
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never made him Executoꝛ, if the Plaintiff 
gives in evidence the Probate of the Mill, 
the Defendant ſhall only give evidence in 
Diſaftirmance of thePlaintiffgProbace, which 
is matter of Fac; but as to matter of Law 
the Court gives credit thereto, as where 


another Mill was made, foz there the 
parties might have appealed, but if the 
Seal be Counterfeit, oz the Probate fo2g- 
ed, its Trpable per Jury, Adj. Paſch. 20. 
Car. 2. B. R. Noell aid Wells. v. Wentz 
worth's Executor. 69, 


The Tryal of all Criminal matters is criminal 
by the Cauntry, and the party accu⸗ matters. 


{ed cannot be denyed it, unlels it be his own 
fault, as where he is mute, and will not 


put Himſelf upon his Country, in due 
time, fo2 then without further tryal Judg⸗ 
ment de pain foit & dure is paiſed by 
the Judges upon him, Stamf. Pl. Coron. 
150. 


16. In an action upon the Caſe foz cal- 


that the Plaintiff was a Baſtard; And it 
was awarded that this ſhould be tryed per 
pais, and not by the Ordinary, Hob. 179, 
Devant. 6. And ſo a Plea that the Plain⸗ 
tiff was bon at ſuch a piace befoze marri- 
age, this is ſpecial Biſtardy, and ſhall be 
Kyed per pals, Plo, 14. Dyer 89. vide hic 


cap, 22. 
D 2 17. When 


Plo. Com 207. 


ling one Baſtard, the Defendant juſtified eg al Ea 


dy, 


20 
Cuſtoms of 
London. 


Tryals per pais, 


17. When an ilſue is taken, whether a 
Cuſtome 92 no Cuſtome in London, If the 
Mapoz, Commonältp, and Citizens be par» 
ties, oz intereſfed in the Aion, This 
Ciiffonie ſhall be tryed by a Jury, and not 
by the Certificate of the Mayor and Alder: 
men, by the Retozder. Hob. 85. Day and 
Savadpes Caſe. Devant. 3. Stiles 137. Moot 
871. vide apres tit, Viſne. Rolls tit, Tryal 
379, 580. | | | 


The Cuſtome of London ſhall be certiffed 
by the Mayor and Aldermen, by the mouth 
of the Recozder, Co. Lit. 74. 


In en infomation upon the Statute 
5 Eliz. foz uſing a Trade, to which the 
Defendant was not bound Appzentice , Ik 
the Defendant plead a Cuffom of the Citp, 
that he who is free of one Trade, map uſe 
any other; This chall be tryed by thy 
mouth of the Recozder. EIN x 


Note this difference, He that is free of 
one Panual Trade cannot uſe another 
Manuel Trade: but it is otherwiſe of thoſe 
Trades which are not @anual. Jn ſuch, 
one that 'is free of one, may uſe another by 
the Cuftome: - „ 

X ibertics claimed by Cuſtome in London, 
the Cuſtome of making Indentures 6f 
Appzenticeſhip void, if not Inrolled within 
a pear, The Cuſtome to deviſe Lands, 
. : : | Fozeign 
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by the mouth of the Netoꝛder But the 3 us 
the 


Tryals per pals. 
ozeign Attachment, &e. 


ll be d 


whether there be a Parket every dap 
week in London ſhall be tryed per piis, bo- 
cauſe the iTue is not upon the Cultome. 
Rolles tit, Tryals 5 80. vide hic cap. 8. 


18. A matter of Recs2d being mixt with Matter of Re. 


à matter of fact, ſhall be tryed per pais, and 


not bythe Reco2d. Hob. 244. Peter und Staf, „ag ter 


fords Caſe. Devant. 7. 


19. Jn Writs of Right, and Appeals Tryals by 
that like, Tryal map be bp Barrel , Bartel. 


p2 by Jury, at the Defendants choice; The 


Battel, in a Writ of Right, muſt be by wric of 
Champions, (who muſt be Freemen, ) But in Right. 


an Appeal, it muſt be in pꝛoper perſon. The 
Champions, in. a Writ of Right are not 
bound to fight longer than umil the Stars 
appear; and ifthe Champion vf the Tenant 
can defend himſelf until then, the Tenanc 
ſhall pzevafl ; The Judges of the Court of 
Common Pless, are Judges of the attel, in a 
Writ of Right: and the Judges ofthe Kings 
Bench in an Appeal of Felony. At ſeems 
they feldom oz never killed one another in 
this tryal of Battel, fo2 their Weapons 
were but Watons, and he that was van 
quifhed, was pꝛeſently upon Proclamation 
made to acknowledge his fault, in the 
Audience of the people, oz elſe to cry Cray 
vent in the name of Recreantiſe, &c. and 

7 upon 


Grand Afi 


per judicium 
Dei. 


Tryals per pais. 


upon this, Judgement was to be given, and 
after this the Recreant ſhould amittere libe⸗ 
ram ſegem, that is, ſhould become infamous, 
8c. 2 Inftitutes 247. Finch. 421. lib. 9. 31. 
Mirror of Juftice 161, 162, &c. 1 Inft, 


294. 


c. Glanvil faith, the tryal by Gꝛand Afiſe 

. came by the Clemency of the Pzince. Eſt 
autem ( faith he) Magna Aſſiza Regale quods 
dam beneficium, Clementia Principis, de cons 
ſilio Procerum populis indultum, 


388 

Fo2 the Tryal of Treaſon, Purther, 

and Felony as well upon Appeals, as up- 

on Jadicments , ſee Stamford's Pleas of 
the Crown, 


By Glanvil cap. 1. lib. 14. it appeareth 
the tryal of theſe Crimes by the old Law, 
was chis ; If there were no dire pꝛoof, noz 
accuſer, oz if there was any: accuſer', oz 
direc pꝛook, pet if the party denyed the 
ſame, then the tryal was by Mager of 
Battel, if the party accufed was not 60 
pears old, and of ſound Limbs ; but 
if he wag older, oz not ſound, then he 
was to be tryed per judicium Dei, namely, 
per calidum ferrum vel aquam, that is, if he 
was a Freeholder, he was to run bare foot, 
and bare legg'd over a row of hot Jron 
Barrs, and if he paſſed chzee times with⸗ 
out ſtop oz fall, he was acquitced. And — 

e 
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be was à meaner perſon, called Ruſticus, 
he was to run thzough vellels. filled with 
ſcalding water. 


20. In à Writ of Diſceit, upon a Reco- Recovery by 
very by default, the Tryal ſhall be, if default. 
the Judgment was given upon the Petit Summopers 
Cape, by the Summoners, if upon the Grand Feier! a 
Cape, by the Summoners pernors , 02 veiors, | 
and not per pais; So ifa Recovery by de- 
fault in a real Acion be pleaded, to which 
the other ſaith, Nient compriſe, this ſhall Jem cam. 
not be tryed per pais, but by the. Summoners priſe. . 
and Veiors, lib. 9. 32. 


En Aſſiſe if the ifue be, whether che 
Land was extended in an Elegit, &c. 
This ſhall he tryed by the extendozs joyn- 
ed with the Alliſe. 31. Al. 6. vide Rolls 
tit.  Tryal 581, $582. 


Df Trpals per L'eſcheator, per Exami- 
nation, vide ib. 


In an Appeal, if the Exigent be award Eheator 
ed, and the party pzay a Writ to inquire Sheriff. 
of the goods and Chattles, and to ſeile 
them, this may be awarded to the Eſchea- 
toz, oz Sheriff at the Election of the Court. 

41. Aſſ. 13. vide hic cap. 24, 27. 


21. In debt upon a ſimple Contrad, De- wager of 
tinue, &c, The tryal may be by * of Law. 
| iw, 


Profeſſion. 


Inrollment. 
Appearance. 


ul Sheriff. 

| Admiſſion, 
Oc. 
Plenarty. 


Tryals per pais. 


Law, oz per pais, at the Defendants Ele- 
tion. But when the Defendant wageth 
his Law, he ought to bzing with him Ele- 
ven of his Neighbours, who will avow upon 
their Dath, that in their Conſcientes he 
faith true, ſo as he himſelf muft be ſwozn de 
fidelitate, and the Eleven de credulitate. Ib. 
Finch 423. and 1 Inſt. 295. you map read 
exceſtent Learning concerning this Trpal. 


22. If Profeſſion be denyed, it ſhall, be 
tryed by the Court Chaiſtian ; But if the 
time of the Profeſſion be in iſſue, this ſhall 
be tryed by the Country. lib. 4. 71. S0 
though an Jnrollment, oꝛ other matter of 
Recozd, cannst be tryed per pais, pet the 
time when the Jnrollment was made, may 
be tryed per pais. So whether the party 
appeared in ſuch a Court, oz on ſuch a 
dap, &c. ſhall be tryed per pais. Cro. 3. 
part, 131. Do whether one was Sheriff 
ſuch a day oz not.Cro. 1.part. 42 I. Admiflion, 
Inftitution, Plenarty, and Ability of the Par- 
ſon, ſhall be tryed by the Bichop. But Jn- 
duction fhall be tryed by the Country, and ſo 
ſhall Avoydance by reſignation. Dyer 229. 
Moor 61. And vopd, oz not vopd thall be try- 
ed per pais, 1 Ioft. 344. And Plenarty, 4fthe 
Clerk be dead, Mirror of Juftice 3 24. Ii. 6. 
49. The cauſe ot refuſal of a Clerk by the 
Biſhop, ſhall by tryed by the Metropolitan, 
if the Clerk be living; but per pais, if he be 
dead. I. 5. 58. | | 

Ability 
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Ability ſhall be tryed by the Ordinary, if per ſpiritual | 
the Clerk be alive, but if dead, then per pajs Law, * 
Inſtitution, reſignation, full oz not full „ 7 hic cap, 
Pꝛofe f un, unleſs alledged in a Stranger. 

Pꝛioz removeable at will, 02 perpetual ge- 

neral Baſtardy, the Right of Eſpouſals, 

Divozce; &c; ſhall be tryed bythe Biſhops. : 

but in many caſes, theſe matters being mix⸗ 

ed with other circumſtances, ſhall be try- 

ed per pais, j 


As ifthe Church be void by Refignation, Pe-. 
02 void 02 not void, Induction, Jnfcitution Dor 
and Jnduction- together, becauſe the Com- fans, res 
mon Law ſhall be pzeferred, Pꝛioz 02 not are Spiritual, 


Pꝛioz. | yeravoidance,, 
induction ec 


; 7 ” FA: jous' 
. Baftardy alledged in a ſtranger to the — 


Writ, oz in one dead, 92 Abatement of try. 
the Writ, Mhether a feme, be a feme 
covert in poſſeſſion, &c. in treſpaſs by, 
Baron and feme, Nient Son feme ſhall be 
tryed per pais. And ſe in Rolls tit. Tryal 
584. &c. Many caſes where Baſtardy , 
Parriage, &c. ſhall be tryed per ley ſpiri- 
tual, 02 per. pas, - The time &c. of Conſe⸗ 
cration of a Biſhop, and of other ſpiritual 
matters, ſhall be tryed per pais. Wy what 
ſpiritual perſon the tryal ſhall be, and foz 
what cauſe, vide ib. | 


E 23. An 


Tryals per pais. 


23; An 1deot, found ſo from his Natt- 

- vity by Office, may come in perſon in the 
Chancery, befoze the Chancellor, and pꝛay 
that befoze him, and ſuch Juſtites oz Sages 
or che Law, which he ſhall call to him (who 
are called the Council of the King ), he 
map be examined, whether he be an Ideot, 
02 no; 02 by His friends he may ſuea UWrit 
out of Chancery, retoznable there, to bzing 
him into the Chancery, Ibidem Coram no- 
bis, & concilio noſtro examinand, lib. 9. 31. 


24. Ik it be in queſtion, whether the 
Sheriff made ſuch a retozn oz not, Jt ſhall 
be tryed by the Sheriff; Jf whether the 
Underſherift made ſuch a Retozn oz not, 
ic ſhall be tryed by the Underſheriff; Ak 
the- queſtion be, whether ſuch a one be 
Sheriff oz not, he is made by Letters Pas 
tents of Recozd, and therefoze it hall be 
tryed by the Necoꝛd. ib. Cro. 1. part. 421. 


25. If an Approver ſap, that he Com- 
menced his Appeal befoze the Coroner pet 
dures, this ſhall be tryed by the Record of 
the Coroner; andif it be found that he did 


rone br.75. 


26- The Tryal, whether a Statute ſhew⸗ 
ed bekoze, be the true Statute o2 not, ſhall 
be by the examination of the Mayor, . 

Clerk 


* 
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Clerk of the Statutes, which took the Statute, 
21 not per pais, ib. Whether a Stuute hath 
Seals oz not,ſhall be tryed per pais, Leon. 


z 


part. 228, 229. 


27. In Aſſiſe the Tenant ſaid, that the Echeator. 
Lands were taken into the Kings hands, 


this ſhall be tryed by the Eramination of the 


cheator, 


28. Ik one in avoidante of an Out'awry, Certificate, 

alledge that he was in Pziſon at Burdeaux, 

ultra mare in ſervitio Majoris de Burdeaux, 

this ſhall be tryed by the. Mayor's Certift- 

cate; andinſuch like Cales, other Tryals 

max by the Certificate of the Marſhal ofthe Mcſſenger. | 

ſt, and by the Captain of Calice, and alſo by 

Pellenger, of a thing done beyond Sea. Ib. 


29. At the Petit Cape, the Tenant ſaid petit Cape. 
that he was impꝛiſoned 3. days befoze the 
detault, aud 3. days after, this ſhall be try⸗ 
ed by the Examination of the Attozney ; 
Nient Attach. per 15. Jours in Aſſize hall Bayley. 
not be tryed per pais, but by examination of 
the 1Baplep, ib. 


30. It ſeems an Almanack is ſo infallible, Almanack. 
that it hath countervailed the Uerdic of a 
Jury. Foz in Grro2 of a Judgment given 
in Lynne, the Erro aſſigned was, chat 
the Judgment was given at a Court held 
there on the roth per February, 26 Eliz, 
2 any 


Orde al. 
C? 


12 


Battel. 


Tryals per pais. 


an that this day was Sunday, and it wag 
ſo tound by Examinatton ofthe Almanacks of 
that pear: upon which it was ruled, that this 


Examination was a ſuffittent Trpal, and 


that a Trpal per pais, was not neceCary, al⸗ 

ugh it were an Erroz in Fact; and l 
e Judgment was reverſed; Cro. 3. patr. 
fo. 227. 1 Leon. 242. the ſanie Caſe, and 

foe it was ſaid, it was twice ſo ruled be⸗ 
02e, 


31, Jn ancient * there was a trpal 
in Criminal Cauſes called Ordalium, fo; 
upon Not Gullty pleaded, the Defendant 
might put himſelf upon God and the Coun- 
try (as is the uſe at this day) 02 elſe upon 
God only ; and then if he was a Freeman, 
he wag to be tryed per ignem, that is, he 
was to paſs over Novem vomeres ignitos nu- 
dis pedibus, and if he was not hurt by this, 
then he wag to be acquitted, otherwiſe con- 
demned: and this was called Judicium Dei; 
But if he was a flave, then his trpal was 
to be per iquam, and that divers ways , 
which all appear in Lambard, verbo Orda - 
lium. From which kind of tryal, J' p2e- 
ſume we till retain this expzelſion of an 


innocent perſon,” That he need not fear fire or 


water: this manner of tryal was firſt pꝛo⸗ 
hibited by the Canons, then by Parliament: 
Che tryal by Batieſ is likewiſe pꝛohibited by 
the Canons, but not by Parliament, as 
pou may read in the ninth Report, ſo. ä 


„„ as ow. 


+a ic Q cc oa < 


Tryals per pais. 


and in the authozities- there cited, which J 
therefoze omit to recite here, (though Jhave 
the Books by* me) and ſo in this whole 
Treatiſe, where J refer you to a Book, J 
ſhall not ſet down the authozities cited 
— 8 Book, Which will avoid pꝛo⸗ 


32. When the matter alledged, extend- which T 


eth to a plate at the Common Law, and a'ſÞall be 


place within a Franchiſe, it ſhall be tryed at 
the Common Law. 1 Inſt. 125.4. Inft, 221. 


In what Caſes'a Tryal in one iſſue ſhall Tryal in one. 


bind the ſame party in another iiur, upon 
the ſame matter. 1 


In Debt againſt two per ſeveral Precipes, 
if one plead a releaſe; and they are at iſſue 
upon the Deed,and the other plead the ſame 
iſue, if tt be found the Deed of the Plain- 
tiff in the koꝛmer iſue; -this ſhall bind him 
in the ſecond iſue, 12 H. 4. 8. 


In treſpaſs if the Defendant Plead vil- 
lenage in the Plaintiff, if this be found 
againſt the Defendant, this ſhall bind him 
in the ſame iſſue, in another action in the 
= Court betwirt- the ſame patties, 44. 

+ Jo , 5 


Ik a man be found guilty of a Conſpi⸗ 
racy upon an IAndiament at the 'Kings — 
_ 3 | this 


— in. 


Tryals per pais. 

thi got of the i 125 of conſpi 

rey 9h hs of the ſay, bt homay 
Heap not gil 1 

nt of extoz⸗ 


2 * + 
It a mays upon an 
goofs wy it, and pu 
grace and 1X0 = pathos — 


—— ſhall not _—_ not guilty to the ſuic 
„1 1 * VE 198: PA B a canteſſon is fron er 
T1487; 9. | 100 _ 27. Aſſ. 57, per Sbarde. oh 
Ute Tryal 625. | 


In what Caſes Ve which is * party to the iſfue nos 
ehm e den 2 challenge the In⸗ 
bait entets. he be pound by the 1228. 11. 8 


4. 30. 


dN 
eee and che other ju 
the q Pater, it 1 Taper, he 

vant, 11 H. 4. 30. Rolls ib. — "on 


At what time One ſhall not be compelled to try a tra⸗ 
— ſhall verſe che ſame Seittons he makes it, fo2 a 
man ſhall have time to make his defence, 
and is not ſuppoſed to be ready to anſwer 


ſudden objections, and fo2 this roafon ma⸗ 


ny 4 nts upon 
24 n upon Indiaments have been 


Juſtites of Oyer and Terminer, nqz zu- 
fitesof Poace cannot-inquire and vere 


bald e WS — 


I” COST. Ine Tn 
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the ſame day; But Juffices of Gol Deli- 
yery, and Jutlices in Eye: ey 


— Uàͥ3—ᷣ— 6 NP: — 
E. 4. Coron. 44. Declared by all the Zu- 
ſtices of England, to be obſerved ag d. Law. 


Jnan Jndiement in B. R. 01/in the fame 
County and removed thither, the tle 
dant may be arraignedanderyed the fame 
day. Foz the Kings Bench is. a —_ ws 
Eyre bo: aL Dfences in.chat County, 
therwiſe of an Andiament ren 27 
nother County. Vide Rolls tit. "Tryal 626, 
many Caſes de ceo. 


87055 age + mo $ 


Gen "theft 8 
ie whom the Trya ts by] 


mined 


bat, and their 21 is accozbing Combate. 


Civil Law, and 
ache © » 1 11 775 2 * 
the Kings Subject be killed by anothy 
Subjects in any Fozteign Country, 
ite oz Peir of the Dead, may have — 
Appeal befgze the Conſtable and Barſhall, 
who ſentence upon the telltmouy of Mickeſ⸗ 
ſes o Combat. ib. Sn if a man be wounded 
1 g france, and dye cher ef dn England. wy. 

140. - 


33, All matters done gut of the A Marſhal Af 
e 02 fairs. 
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What Iſſue 
ſhall be firſt 


wycd.. 


Damages. 


ſue. 


ſon's Caſe Hill. 21, 22 Car. 2. B. R. vide 


Im material iſ- 


Tryals per pad. 


It is wozthy our obſervation , to take 
notice when there are ſeveral iſſues, which 
df them ſhall be fir tryed; And fo2 this 
you habe already heard, that where ifue is 
joyned foz part, and a Demurrer foꝛ the Reſt- 
due, the Court map direa the Trpal of the 
Ifve, o: judge the demurrer firft, at their 
pleaſure, though by the opinion of Dodrige, 
It is the beſt way to give Judgment upon the 
Demurrer firſt, becauſe when the iſuecomes 
afterwards'to be tryed, the Jury may afſeſs 
damages foꝛ the whole. 


A Scire facias was byotight on a Kecos: 
niſance in Chancery the Terre-tenants pleaded 
ſeveral Pleas, the Plaintif demurred td one, 
and took iſſue on the other, the Retoꝛd 
was ſent into B. R. co 9 try the iſſue, and it 
was tryed, and Verdict pro Plaintiff, the be- 
murrer not being . and it was ad judg⸗ 
ed per R. B. that Judgment otight to be given 
on both by chat Court, Jeffreyſon and Dw- 


n$_ pK a Aawdlln ..oom ds a. A— * 


fo2 thele things 1. Roll. abr. 5 34, 535. Roll. 
rep, 287. And in the pꝛintipal Caſe, 4 Inſt, 
80. was denied to be Law, 


An Ammaterial iſſue jopned, which will 
not hing the matter in queſtion to be tryed, 
is not helped after Uerdic by the Statute 
of leute, but there muſt be a Nepleader; 
betauſe this is matter of ſubſtance; foz if 


there were no ifſie,' there could be no Th” 
F . 


ae «a OCyv © = oo © ,, ow 
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dit, and lo it is as if nothing had bien done 
in the cauſe, 


In an Action againſt twa, the one pleadg Plea to the 
in abatement of the Mrit, the other to the rk. 


Action; the Þlea to the Writ ſhall be fir 
tryed, foz if that be found, af the whole 
Writ ſhall abate, and make an end of the 
buſine(s ; fo2 the Plaintiff ought not to re⸗ 
cover upon a falfe Writ, 1 Inſt. 125. 


Jn a Plea perfonal againſt divers De⸗ Plea co the 
fendants, the one Defendant pleads in barr whole, firſt 
to parcel, oz which extendeth only to him red. 


that pleadeth it: And the other pleads a Plea 
which goeth to the whole: the Plea, chat 
goeth to the whole, (that is) to both De- 
fendants, hall be firſt tryed, becauſe the 
other Defendant ſhall have advantage there- 
of; Foz in a perſonal Agion, the diſcharge 
of one, is the diſcharge of both. 


| Asfoz example, if one of the Defendants geg 


in Treſpaſs, pleads a Releaſe to Himſelf 
(which in Law extends to both) and the 


other pleadsnot guilty, (which extends but Rolls cic.Try- 
to himſelf ;) 02 if one pleads a Plea which 1 528. 


ercuſeth himſelf only, and che other pleads 
another Plea which goeth cothe whole, the 
Plea which goeth to the whole ſhall be fir 
tryed; foz if that be found, it maketh an 
endof all: And the other Defendant halt 
taks advantage hereof, becauſe the dif- 

F charge 
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Diſcharge of charge of one, is the diſcharge of both, 
one diſcharg- 


eth both, 


But ina Plea real it is otherwiſe, fo2 every 
Tenant may loſe His part of the Land; 
as if a Præcipe be bzought as Peir to his 
Father againſt two, and one pleads a Plea 
which extendeth but to Himſelf, and the 
other pleads a Plea which extends to both, 
as Baftardy in the Demandant, and it is 
found foz him, pet the other iſſue ſhall be 
tryed; ko he ſhall not take advantage of 
the Plea of the ether , becauſe one 
1 map lole his part by his mil- 
plea, 


Brown and Stamford Juſtites, conſulted 
with Gꝛammarians in things of Gzammar; 
and Hulls a Bateheloz of Law (Tempore 
Hen, 6.) was called into Court, to ſhew 
the difference between pzeciſe and cauſa- 
tive Compulſion, Vide Plow, 122. 127, 128, 


Paſch, 16 Car. 2. B. R. An action of 
Trover, &c. was byought de ſex Capita 
libus fibulatis, Anglice 6 laced Coifs; 
after Uerdic fo2 the Plaintiff, ft was moved 
in Arreſt of Judgement, that the Katine 
wozds were both Adjeaivo, and ſo not cer- 
tain 2: but it was anſwered, that Capaital 
is a Subſtantive, and the Nomenclator of 
Weſtminſter School was pꝛoduced to war⸗ 
rant it, and it was adjudged fo2 the Plain⸗ 
tiff accozdingly, and the Court allowed that 
authozity befoze Rider's Dictionary, - 

| CAP, 
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CAP. Mk 


Of a Venire facias; To whom it ſhall 


be directed; when to the Sheriff, 
when to the Coroners, when to E- 
fliors, and when to Bayliffs. When 
well awarded. cc. 


Abing given pou the Epitome of what. 

Tryals are allowed by the Common 
Law, and what chall be tryed per pais, and 
what not; we ſhall now apply our ſelves 
moze particularly to the Trpal by Juries : 
And becauſe a Venire facias is the foundati- 
on and Cauſa fine qua non, of a Jury, ( J 
mean in Civil Cauſes ; foz in Criminals , 
as upon Indicments, the Juſtices of Gaol 
Delivery, give a general Command tothe 


Sheriff, to cauſe the Country to come 


agaiuſt their coming; and take the Pan- 
nels of the Shcriff without any pꝛocels di⸗ 
rected to him; yet pꝛoceſs may be made a- 
gainſt the Jury, though it is net much uſed, 
Stamford, Plees del. Corone, 155.) J will 
firſt recice the Writ, in terminis, the ra- 
ther, betauſe J intend to 02der mp Diſ⸗ 
courſe, acco2ding to the method of the Writ. 
2 Rex 
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 « Yemre faclas. 
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Rex &c. Vice B. Salutem, _ Precipimus ti- 

bi quod venire facias coram Juſtictariis 
noſtris de Banco apud Weſtm. tal: die, duo- 
decim liberos & legales homines de vicinet. 
de C. quornm quilibet habeat quatuor libras 
terre, tenement, vel reddit. per annum ad 
minus, per quos rei veritas melins ſciri pos 
terit; Et qui nec D. E. mc F. G. aliqua 
affinitate at tin gunt; Al faciend. quandam 
Jur. patrie inter partes predict, de plac ito, 
&c. quia tam idem D. quam pradict. F. inter 
quos inde contentio eſt, poſuer. ſe in Fur. illam. 
Et habeas ibi nomina Fur. illorum & hoc bre- 
we. T. &c. 


This is one of thoſe Latine Letters, {as 
Finch terms them, fo. 237.) which the 
King ſends with Salucation to the-Sheriff. 
But withall Commands him, that he cauſe 
to come twelve free and lawful men of 
his County, to reſolbe the queſtion of the 
fact, in diſpute between the parties, upon 
the iſue ; and it is a Judicial Mrit, iKu- 
ing out of the Recozd, fo2 Plaintiff oz De- 
fendant, after they have put themſelves 
upon the Country ; fo2 upon the wozds Et 
de hoc ponit fe ſuper patriam, by the De- 
fendant, Oz, Et hoc petit quod inquiratur 
per pairizm; pp the Plaintiff, and iſſue 
foyned thereupon, the Court @wardeth the 
enire ſacias, vid. Ideo fiat inde Jurat, 


+ % +» 


Am 
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And ik they tome not at the day of * 
5 Writ returned, then all go kozth againff 
them, an Habeas Corpora, and Diftringas to 
bzing them in to try the matter. The 
which two laſt Wries are uſually made 
with this clauſe, Niſi prius Jufticiarii ve- 
nerint, &c. and are returnable after the time 


of the Judges coming their Circuit. 


And fir, youlee it is directed Vicecos Sheriff. 
miti, i. e. to one who is Vicecomes, and 
hath the Regiment of the County, instead 
of the Earl of that County, to om once 
it did belong : as we are taught in the 
Mirror, Chap. 1. Sect. 3. ſeil. That it 
appeareth by the Oz dinante of ancient Kings 
befoze the Conqueſt, That the Earls of 
the Counties had the Cuſfody 02 Guard of 
the counties. And when the Earls left their 
\ | Cuffody 82 Guards, then wasthe'Cuffody of 
; 


11 rr * 


Counties committed to Viſcounrs, who there⸗ 
fo:e are called Yicecomites, 


; What great Kepoſe and Truſt both the unt truſt in 

; 8 King and Laws = in this great Offi- the Sheriff, 
| cer, the Oꝛatle tells you, 1 Inſt. 168. that 
he is Sheriff, that is, præfectus Comita- 
, tus, Governour of the County; Foz the 
woꝛds of his Patent be, Commiſimus vobis 
Cy ſtodiam Comitatus noſtri de, &c, And he 
hath a th:cefold Cuſtody, triplicem Cuſtodi, 

am, viz, firſt, Vitæ Juſtitiæ, foꝛ no Suit 

| be⸗ 
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begins, and no Pꝛocelſs is ſerved but by the 


Sheriff. And be is to return indifferent Juries 


for the tryal of mens Lives, Liberties, Lands, 


Goods, &c. Secondly, Vie Legis, he is 


after long Suits, and chargeable, to make 
Execution, which is the lite and ſoul of the 
Law. Thirdly, Vitæ Reipublicz, he is 
Principalis Conſervator pacis, within the 
County, which is the life of the Common- 
wealth, foz Vita Reipublicz Pax. 


T>whomthe Pet notwithftanding the height and 


venire facias 
ought to be 
directed. 


Coroners. 


Forteſcue, 
cap. 2. 5. 


Eſliors. 


Challenge. 
Sheriff of 


London. 


Polles, 1 Inſt. 158. Ak one of the Sheriffs 


Latitude of this great Officers power and 
truſt, the Law adjudges him in many caſes 
nat capable to do ſo much as return a Jury; 
Fo if he be ot kindꝛed by nature, oz of affini- 
ty by Marriage to any of the parties, oꝛ (that 
I may ſap all in a lictle,) if he be not as in- 


different almoſt in all reſpects as he is whom 


the Law allows to be. a Juror, 'he oughc 
not to meddle with the retozning sf the 
Jury. Eut the Venire facias ſhall be dire⸗ 
&cd ts the Coroners, ( 02 to ſome of them, 


if the rell due are not indifferent) who in 


that caſe are hac vice, Vicecom. And if the 
Coroners are not indifferent, then the Ve⸗ 
nire ſhall be directed Ad 2 Electores, that 
is, to two whom the Court ſhall chuſe and 
deem fit to retozn the. Jury; And tothe 
reto2n bf theſe Eliſors oz Eſliors, ab Eligendo, 
no Challenge will be admitted. Bro, tit. Venis 
re facias 14. agto the Arrap; but to the 


of 
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of London be a party, then the Venire map 
be directed to the other Sheriff ; ifthe Un- 
der-Sheriff be a party, yet the Veniremap 
be directed to the Sheri, with this Provi⸗ 
ſo, Quod Subs Vic. tuus in nullo ſe intromit- 
tat cum executione iſtius brevis. 18 E. 


4. 3. 

Judicial Writs { ſay. Cook and Sanders, Suggeſtion. 
Plo. 74. ) map be directed tothe Coroners ; 
As the Venire facias, where the parties Of whom 
are at iſſue ; there, upon the lurmiſe 
of the Plaintiff, that the Sheriff is his 
Couſin , and upon pꝛaper that the Venire Coroners. 
be directed to the Coroners, fo2 avopdance 
of his own delap that might happen So in Eje&- 
by the challenge of the Array, The — _ 
Defendant ſhalt be examined whether {27 oh. 
it be true, oz not, and if he confeſs Speriff to 
it, then the Venire ſhall be awarded to the one of the 
Coroners ; {| fo2 then it appears tothe Court — 
by the Defendants confeſſion, that the 13 IF 
Sheriff is not indifferent ; But if the De- Examination. 
fendant denies it, then the pzoceſs ſhall be | 
awarded to the Sheriff, becauſe the Sheriffs 
Authozity and p2ofit ſhall not be taken a- 
way, Without cauſe apparent to the Court ; 
But if the Defendants will alledge Nor of the 
any ſuch matter, and pzay a Venire facias Defendancs 
to the Coroners, there the Plaintiff ſhall S*g2-!ti00- 
not be examined, neither ſhall ſuch allega- 
tions be allowed, becauſe delays are The Defen- 
to: the Defendants advantage, and fn my not 
the Defendant may Challenge the Jury f, to che 


9 Coroners. 
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fo2 this cauſe , and ſo is at ts pe” 
judice. 


And ſee in term. Hil. 3H. 7. fo. J. placit. 
ult. In a quare Impedit, where the Defen- 
dant chewed Howthe. Sheriff was Couſin 
to the Plaintiff, and pꝛaped a Writ to the 
Coroners, but it was denyed Him upon the 
ſame Reaſon. Fitz. tit. ſuggeſtion placit. g. 
Br. Challenge 153, 


In the Lord Brock ': Caſe Trin. 1657, 


B. R. In E jedment, the Court was moved, 
that Lord Brooks might be made Ejettoz, 
which was granted ; then the Court was 
infozmed that the Lela of the Plainet® 
was Pigh Sherift of the County, and that 
the Coroner was Unver-Sheriff, and it 
was pzayed that Elizors might return the 
Jury; but the Court would not grant it 
at the paper of the Defendant, though 
the Plaintif offered to agree to it, it be- 
ing in a Trpal by Niſi prius: but had 
it been in a Trpal at Bar, they would 
— granted it. But the regular courle is, 

2 the Plaincifk to pzay it, oz elſe the De- 
fendant may challenge the Array at the A- 
_ fiſes; foz it 8 a pzincipal challenge, that the 
| Leder ofthe Plaintiff is Pigh Sheriff oz 


of dindzed ts the Sheriff, foz which 


ſee Hutt. 25, More 470. Rolls rep. 
328, And it was ſo adjudged, Trin. 15 Car. 
2. B. R. Duncomb and Ingleby, that it is a 
pꝛincipal challenge. In 
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- In @jecment, | the Plaintiff ſuggeſted For what 
that he andone of the Coroners, were all cauſes pro- 
of the Liberty del Countee Wigorn', and ceſs ſhall be: 


d a Venire facias to the other Coroner ; 


and the Defendant might have oppoſed the 
paper, pet becauſe he confeſſed it, the A⸗ 
ward was well to the Coroner, So if the 
cauſe be that one of the Coroners be retains 
ed of Counſel with the Plaintiff. Ik the 
ſuggeſtion do not compꝛehend a pincipal 
challenge, but only of favour, this is not 
ſufficient ts award pzocels tothe Coroners ; 
but if it be a p2incipal challenge, as affi- 


nity, &c. it the Defendant confels it, the. 


award ſhall be to the Coroners; if he will not 
confeſs it, then to the Sheriff ; and in ſuch 


caſe the Defendant ſhall never challenge the 
Array foz that cauſe; (0 if the Plaintiff 
pay p2ocefs to the Coroners foꝛ favour in the. 


Sheriff, if che Defendant ſap that this is 


foz favour unleſs de puiſne temps. 


At the Array be quaſhed becauſe made 


by the .Sheriffs Piniſter, who was aid/ 
ing andof Councel wich one of the parties, 


pet the Uri. ſhall not be directed ta the 


Coroners, but to the Sheriff, command- 
ing him ts make the Pannel by another 


Dfficer. As, Ita quod the Sheriff ne ſe in⸗ 
tromittat, &c. 'y > 
1 It 


although this is no pzincipal challenge, 


not favourable, he ſhall never challenge 


directedto he 
Coroners. 


Proceſs ſhall 
be directed 
for default in 


and Coroners. 
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If the Tales! berquaſhed foz affinity in 
the Sheriff, but not the p2incipal Pannel, 
becauſe *twas mape befoze the affinicy, pet 
all ſhall be awarded to the Coroners, Scil, 
the Diſtringas of the pzincipal el, 
and that they return anew Tales; fo2 there 
ſhall be but one Officer if che Array be 
quaſhed, becauſe made but by one ok the 
Coroners, oz fo? affinity in one, &c. Pet 
the Proceſs ſhall ſtill go to the Coroners, 
Ita quod the Coroner ſe non intromittat. 


Jf Default be in the Sheriff and 
Coroners, the Court may choofe two EC. 
liors, and if the parties can ſay nothing 
againft them, they ſhall make the Pan⸗ 
nel, L 


But the Diftringas ſhall not be directed 
to E fliers,fo2 the Court cannot make Officers 
to diſtrepn the Kings Liege people, but the 
Ling may. 8 H. 6. 12. dubitatur. 


- Proceſs may be directed to the Juſtices of 
Aſſiſe, by aſſent of parties, not without. 
When a Pannel is made by the Eſliors, 
they ſhall afterwards ſerve all Proceſs that 
comes upon this, as the Sheriff ſhould. 13 
F. 4. 24. 18 E. 4. 3, 8. Rolls tit, Tryal 670. 
Fo it may be the Sheriff will diſtreyn only 
thoſe who are his friends, and be partial. 


When 
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Sheri, if 
D | 
ater warhs', "ho is 
Pzoceſs ſhall not revert, but continue 
to. the Coroners pendant le plea.” 14 
H. 7. 31. Bro. tit. Venire facias 17. 99 
the Entry is, Ita quod Vicecomes ſe non 
intromittat. 18 E. 4. 3. 8 H. 6. 12. 
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when the. Pꝛocels 18 once fawarded ynir? facts 

endet fo a default in the once directed 
ere be a new Sheriff made 
who is indifferent, pet the 


to the Coro- 
ners, ſnall not 
be to the 
Sheriff aſter- 
wards. 


And therefoze where the Sheriff ought 5...:« ſhall 


not to retozn the Venire, he cannot retoꝛn 
the Tales. Foz in Error in the Exchequer 
Chamber of a Judgement in the Queen's 
Bench, the Error aſſigned was, becanle the 
Venire facias was awarded to the Coroners, 
fo: Conſanguinity in the Sheriff ; and it 
was retozned by the Coroner,and afterwards 
a Tales was awarded,and it was retoꝛned by 
the Sheriff, and it was trped, and a Uerdict 
given, and Judgement. And fo2 this 
cauſe Held to be Erroneous, and not aided 
by the Statute of 32 H. 8. ez 18 Eliz. 
Wherefoze the Judgement was reverſed, 
Cro. 3. par. 574. Bro. tit. Octo. Tales 9. 


1 will inffance one Caſe mote in the 
ſame Repo2ts, fo. 586. becauſe it is very 
full in the point. After iſſue in Treſpals, 
the Plaintiff foz his expedition ſurmiſed , 
that he was Servant to the Sherift, which 
being-confeffed by che Dekendant, the pꝛo⸗ 

G 2 cels 


not return the 
Tales, where 
he cannot the 
Venire facias. 
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Where the 
Coroner rc- 
turns the Pe- 
nire facias, he 
oucht to tre- 
turn the Tales: 


No name to 
the Return. 


i. 4 
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teſs was awarded. co the Coroners, and 
alter Uerdic, it was moved in Arreſt of 
Judgement, that the Tales de Cifcumftantis 
$ awarded, and returned by the 
Sheri ; whith was held by the whote 
Court ts be good cauſe fo} Staping the 
Judgement: Foz it is a miſ-tepal, not aived 
by any of the Statutes ; foz pꝛocels being 
once awarded to the Coroners, the Sheriff 
afterwards is not the Dfficer to return the 


Jury, no moze than any other man. And 


pꝛoteſs ought always to be returned dy him, 
whs is an Officer by Law to return it, o⸗ 
therwile it is meerly void. But afterwards 
upon view sf the Recozd, it appeared that 
the Tales was returned by the Coroners, 
and their names annexed thereto, where. 
foze it was without further queſftort. But the 
Court (aid, if their names had not been ans 
nexed to the Tales, yet it Had been well e- 
nough ; to; they bs annexcd to the firft Pan 
nel, And it ſhall be intended that the right Ok⸗ 
ficer return d it and the uſual courſe is, That 
to ſuch, Tales there is not any officers name 
ſubſcribed, and yet it is good enough; foz 
it is not within the Statute ok York , 

which appoints that the name at the Sheriff 
Gould be ſubſcribed ; but it was moved, 
that the Rceozd of the Poſtea is, that the 
Tales were returned by the Sheriff ;. But 
the Court held, that it was amendable, 
and it was done accoꝛdingly, andthe Plain- 
tilt dad | a Bat 
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But if the Venice be awarded to the Cos Vie facies 
roners, fo2 default in the Sheriff, and they to the Sheriff, 


afrer one a- 
upon a default diſcovered in the Coroners , — = 


ds nothing upon the Writ, then J ſuppoſe, 


de puiſne temps, the party may ſhew this 
to the Court, and have a Venire awarded 
to the Sheriff, (it there be an invifferent 
one made in the mean time) oz elſe to Ef. 
lors, & ſice converſo. 


In Error of a Judgement in Chefter , Vniri facias 
arti |; ; 5 to the Coro- 
the parties being at iſſue, a Venire was a — 
one to the 
Sheriff, 


warded to the Sheriff. And at the day of 
the Return, it was entred Quod Vicecomes 
non miſit breve. And then the Plaintiff 
pꝛaped a Venire facias to the Coroners , 
foz Cozenage betwixt him and the Sheriff 
which was awarded acco2dingly, and ac 
the day of tryal, the Defendant made de⸗ 
fault, and there upon Judgement, Erro2 
was aligned, becauſe that after the Plain- 
tiff Had admitted the Sheriff toexecute the 
Writ, he could not pꝛay a Venire facizs to 
the - Coroners, without ſome cauſe de pus 
iſne Temps; fed non allocatur, becauſe there 
was nothing done upon the firſt Writ. 
And the Defendanc having made default, 
it was not material. Cro. 3. part. 853. 


| No Verire fa- 
But the Defendant might Have demur- 2 


a mak | C $ 
a Venire facias tu the Sheriff, he ſhall not after one to ? 
chal- the Sheriff, 


red to this prayer; Foz if the Plaintiff pꝛay 
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challenge the Array no2 have a Venire af- 
terwards to the Coroners, becauſę the 
Sheriff is his Couſin, oz foz any other 
pꝛincipal challenge, whereof he might by 
common intendment have Conuſance, when 
he ſo pꝛaped the Venire facias; foz upon 
thewing this Cauſe at firſt, he might have 
P2ayed P2oceſs to the. Coroners ; but fot a 
pꝛincipal challenge, of which by common in- 
tendment the Plaintiff could not know ac 
the firſt, as that the Defendant is of Kkin- 
dꝛed to the Sheriff, &c. he map afterwards 
challenge the Array , when they appear, 02 
if the Sheriff doth nothing upon the UUrit, 
he may pꝛay a new Venire to the Coroners. 
15 H. 7. 9. 


If the Deſen- If the Plaintiſt pzayes a Venire facias: to 
dant denies the Coroner , becauſe he is of kindzed to 
rhePlaniciffs the Sheriff, if the Defendant will not 
ſuggeſtion, he confeſs this, but denies it, this ſhall be 
benefir otit entred, and the Defendant ſhall. not chal- 
by Challenge. lenge the Arrapfoz this cauſe afterwards: 
| Br. tit. Venire facias 21. and 23. 


By Conſenr, Ik a Venire facias be awarded to the Co- 


the Yenire ſa- roners, where it ought to be to the Sheriff, 


cias may be q the Viſne cometh out of a wrong place, 
— 1 pet if it be per aſſenſum partium, and ſo en- 

6-0" tred of Recozd, it ſhall ſand, foz * 
Miſtryal wich. conſenſus rollir errorem. 1 Inft. 126. li. 5. 
out fach con. 36. But if it be directed to the Coroners, 
ſent. where it ought to be tothe Sheriff, with⸗ 

our 
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out ſuch conſent of partie: This is an in- 
ſufficient Trpal, not remedied by any Sta- 
tute; extept it be upon an inſuffiient ſug- 
geſtion, and then the Statute of 21 Jac. 13. 


helps it. 


Upon ſuggeſtion that the Plaintiff and Yer: facias 
the Sheriff, and one of the Coroners are to ſome of 
of kindzed to the Plaintiff, oꝛ Defendant, oz the Coroners. 


upon any other ſuggeſtion which contains 
a P2incipal challenge, the Venire facias 
may be directed to the other Coroners. Dier 


367. 


Erro; of a Judgement in Northampton, Payliff. 


becauſe. in Northampton the Court being 
held befoze the Mayor, and two Bayliffs, the 
Venire facias upon the Jſſue was awarded to 
the two Baplitks, to return a Jury, befo2e 
the Ways? and Waplits , ſecundum Conſue. 
tudinem: which being returned, and Judge- 
ment given, the Erroz aſſigned was, be- 
cauſe the 1Bayliffs being Judges of the 
Court,. could not alſo be Dfficers, to whom 
Pꝛoteſs ſhould be directed, there being no 
Cuſtome that can maintain any to be both 
Dfficer and Judge. But all the Court 
( abſente Hide) conceived it might be good 
by Cuſtome. And that it is not any Er. 
ro2, fo2 the Judges be not the Bayliffs on- 
ly, but the Mayor and Bayliffs ; and it is 
a common courſe, in many of the Antient 
Corpora- 
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udge and «Corporations, where the WBayliffs are 
turn Wrizs Judges, 02 the Mayor and they be Judges 
pet in reſpec of exetuting Pzoceſa, they 
be the Officers alſo. And one may be Judge, 
and Officer diverſis reſpectibus, as in Re- 
diſeiſin, the Sheriff is Judge and Officer; 
Whereupor Judgement was affirmed. 
Cro. 1 part. 138. 


Vnirt facias In Treſpaſs and ACault laid in the 


roche Garden Court, to be at the Palace of Weſtminſter, 
Rolle ri fry xr, It was adjudged, that the Venire facia; 


Rolls tir ſhall iſne al Garden del Palace, and not 
al 667. to the Sheriff of Middleſex, Bro, tit. Ven, 
fac, 31, 


Award of Jn Treſpaſs againft two, if one plead, 

Vezire facias. and two iſſues are jopned upon his 
Plea, and two other iNues are alſo jop⸗ 
ned, and the Court award a Venire ad 
triandum extitum illum quam prædictum a- 
lium exitum inter the Plaintiff and the 
other Defendant, &c. This is a good 
award, although there be ſeveral iNTues 
betwirt the Plaintiff and both Defendants, 
becauſe that this wozd Exitus map be fo; 
all reddendo ſingula ſingulis. Hob, 91. 


It an Inqueſt remain fo2 default of 
Rapers, and a Decem Tales is awarded, 


N. 
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raute that he is Loꝛd of the Rape, where, 

&c. and that all there are 5 his 

diſtrels, and pzaps a Wric to the next 
Hundzed 3 The Court may try this by Bret Hut 
Tryozs pꝛeſently, without a return of * 

the Sherif, and if it be true may award 

to te 22 Hundzed; other wile ik it be kalſe. 

3 39. 


Penire facias 
why the 
Writ {0 cal» 
led. 
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What faults in tke Venire facias 
{hall vitiate the Tryal, what not. 
When a Venire facias de novo, ſhall 


be awarded; when ſeveral Veni. 


re facias's. When the Venire faci- 
as {hall be betwixt the party and 
a ſtranger to the Iſſue ; Who 
may have a Venire facias by Provi- 


ſo, and when. 


| E have now ſhewed pou to what 
Dfficer the Venire facias ſhall 

be directed; The next ſtep in 

the Writ is Præcipimus tibi quod Venire 


factas: Uhich wolds, Venire facias , are 


the moſt effecual wozds in the Writ, and 
therefoze thcy give the denomination to the 
whole Writ, And here oppoztunity is of- 
fered us, to ſpeak ſomething of a Venire 
facias in general. Jam nbt ignozant How 
eur Eooks ſwarm with Caſes which arile 
from the defects in this Pꝛoteſs, and how 
that Uerdicts have been tet aſide, Judges 
ments taped,” and reverſed, fo2 _ of 
uffict- 


4 © - Ss CC _ c* _ NG + Su © AS _ «© 


—_—_ —_ wc cc. Þþ++ © aw wc ma — os as am CL. Gs. 


— TY» og VC4U= rH 


— 
* 


a OO ——_ Y" w-> T9 W*. VS 


Tryals per pais. 


cient Returns, miſawarding, diſagreement 
with the Malls, diſcontinuance, and ma- 
ny other faults in this Writ. But the 
Statutes of Jeofailes (eſpecially the Statute 


21 Jacob. cap, 1 3.) have pardonely( as I Statute of 
may ſo ſay ) theſe enozmities; As, the Zeofailes 21 
awarding this Writ, hab. Corpora, or Di- Jac. 13. 


ſtringas to a wrong Officer, upon any in- 
ſufficient ſuggeſtion, or by reaſon the Viſne 
is in ſome part miſawarded, -or ſued out . 
of more places, or of fewer places than it 
ouhgt to be, ſo as ſome place be right named, 
The miſnaming of any of the Jury, either 
in Sir-name , or addition in any of the "a 
Writs,or in any return thereupon, ſo that upo 

examination, it be proved to be the ſame man 
that was meant to be returned; or if no Return 
be upon any of the ſaid Writs, fo as a Pan- 
nel of the names of the Jurors be returned, 
or annexed to the ſaid Writ; or if the Sheriff 
or Officers name, having the Return thereof, 
is not ſet to the Return of any ſuch Writ , 
ſo as upon Examination it be proved that 
the aid Writ was returned by the Sheriff, or 
Uaderſheriff, or ſuch other Officer, In all 
theſe Caſes, the Judgment ſhall not be 
ſtaped, noz reverſed foz theſe defects. 


But this Act doth not extend to any Writ, 
Declaration, 0z Suit of Appeal of Felony, 
02 Purther, noz to any Jndictment , 
02 Pꝛelentment of Felony oz Purther, oz 
Treaſon ; noz ts any P2oceſs upon any of 
5 D 2, them ; 


Popular Acti- 
on, c. 


Chriſtian 
name mi- 
ſtaken in 
the Venire fa- 
cias, Incura- 
 :- -* 


Chriſtian 


in the Di- 
ring as. 
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them; no2 to any Writ, Bill, Action, « 
Infozmation upon any popular, 82 pe 

Statute : tWherefoze fince'Info;mations , | 
and popiyar ' Actions are grown \o fre- 
quent, e Attozneys, &c. herein had beit 
beware of theſe Jeofailes. . 


By this Statute, many defects are re- 
medied, whith were not by the Statutes 
of 32 H. 8. Cap. 30. and 18 Eliz. Cap. 14. 
pet all are not; foz this Act only helps the 
mif-naming of a Juror in Sir name, 9 
addition, and ſaith nothing of his Chziffi- 
p name: wherefoze J conceive the Law in 

odwels Caſe, in the fifth Repozt, remains 
as ft was then; which is, that if a Juror 
be miſ- named in his Chziffian name, on 
the Venire,* though he be named right in 
the Diſtringas, and Poſtea, pet this is ill, 
and not amendable; and with this agrees 
Goddards Cafe, 'Cro. 2. part. 458. 


And' ſince the Court ( Cro. 1, part, fo, 


name right in 2923+ ) Boubted thereof, J may well put the 
the Vene fa- Queſtion, if a Juror be right named ey 
clas, & wrong the Venire, and miſ-named in His Chzi⸗ 


ſtian Name, in the Diftringas, &c, whe⸗ 
tier this is amendable, oz not; without 
diſpute, it is not by the Statute of 21 Jacob, 
foꝛ that only helps the Sir-name. But 
with Reverence to the Courts doubt, J 
conceive clearly, it is holpen by the ©t#- 
tutes of 32 H. 8. and 18 EHñzZ. as a diſ⸗- 
| * CONLINUANCE 
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continuance of Proceſs ; and J may with 
the moze confidence believe it, becauſe in 
Codwels Caſe afozeſaid, where in the Pan- 
nel of the Yenire, a 'vror was named Palus 
Cheale, and in the Diftringas, &c. He was 
right named Paulus Cheale, and ſo becauſe 
he was mil-named in his Chziſtian Name, in 
the Venire, Judgement was arreſted. But it 
is there Ad judged, that if he had been well na⸗ 
med upon the Venire, and miſnamed on the 
Diſtringas 02 Poſtea, then upon Examinati⸗ 
on, it ſhould be amended. But the Counteſs 
of Rutlands Caſe, lib. 5. 42. is expꝛeſs in the 
point, and ſo is Cro. 3. part. 860. Rolls 196. 


Teppet in the Venire and Tipper in the Di- 


ſtring. Amended. And ſo ik the miſtake be 
in the Pannel ſurata, the Sheriff may 
come in Court, and amend it. And ſo if 
Samuel be in the Venire and Diſtringas, 
and Daniel in the Nomina Juratorum, upon 
examination, this map be amended. And 
ſo if the name be right in the Ven. and mi- 
ſtaken in the Ch:ifftian name in the Di- 
ſtringas 02 Poſtea it is amendable, Rolls 
197. And ſo ik he be De A, in the Venire 
and Diſtringas, and De B. in the Nomina 
Juratorum, this is amendable. 

And it is to be known, that in moſt Caſes, 
where the Venire facias, Hab. Corpora, oz Di⸗ 
ſtringas be defective, they are to be amended ; 
but if the Palady be ſo fatal in the Ven:re, 
that it cauſes a miſ⸗tryal, (as in the miſtake 
of a Jurors Chꝛiſtian Name, oz where a Juror 

not 
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vnire facies mot returned is ſwozn,&c.)-then the Uerdi® 
de novo. is to be ſet aſide, anda Venire facias de novo, 
to be awarded; and ſo was it to be upon thoſe 
miſtakes, (now amendable by the Statutes,) 
befo2e the making thereof, . And where a 
One Jury Jury giveth a Uerdia which is accepted , 
ſhall not try 2 and recozded by the Court, be the Aerdia 
cauſe twice. norfeet 2 imperfect, the Jurors are diſcharged, 
and ſhall never try the ſame iſſue again ups 
on a new Niſi prius. But if the Uerdic 
be ſo imperfect, that Judgement cannot be 
given upon it, then the Court Gall 
award a Venire facias de novo, to try the | 
iſſue by other Jurors. li. 8, 65. Bulſtr. 2 
part, 32. 


Pmire fecias Ik upon an iffue all the matter be not 
dt novo. fully inquired, a Venire facias de novo ſhall 


iſſue. 18 E. 3.50. e 


Jn an Audita Querela, if the parties go ta 
iſſue upon payment accoꝛding to the defea- 
ſans of the Sfatute , and this is found foz 
the plaintiff, but the Jury do not aſſeſs 
Damages, the Court ſhall: award a Veni⸗ 
re facias de novo, to aflſeſs damages. 22 E. 
3. 5. vide hic cap. 6, and Rolls tit. Try- 


21. 593. 595. 


Ik the Reco2d of the Niſi prius be unum 
modum tritici foꝛ modium, and the Plain- 
tiff is Nonſuit at the Ad ſe, fo: this mi- 
ſtake, if the Recoꝛd in Court be right, ſcil. | 

f Modium, 
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Modium, this Nonſuit ſhall not be Re- 
tozded, but a Venire facias de novo ſhall be 
zwarded. So fo: any other miſtake, as if the 
Reco2d in Court be Grays⸗ Inn Lane, &c. 
and the Niſi prius, which is but a cran- 
feript, be Graves-Inn Lane, &c. Foz this is a 
nonſuit upon another Reco2d, than what 
is in Court, 


In Batterp againſt Thzee who plead 
Thzee ſeveral Pleas, and upon the Writ 
of Niſi prius, two iſſues are found foz 
the Plaintiff, and Damages aſſeſſed ; 
but nothing ts found fo2 the third illue , 
this is a miſ-trial, and a Venire facias de 
novo ſhall iſſue. 
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In Detinue, if the Jury find Damages Detinue. 


and Coſts, but no value, as they ought, chis 
call not be ſupplied by a Writ of Jnqui- 
rp of Damages, but a Venire facias de 
novo ſhall be granted. And ſo of other 
defects in finding the full iNue, 


Jn a Quare impedit if the iſſue be found 


Jury do not inquire of the four points, ſci]. 
qe plenitudine, ex eujus præ ſentatione fi tempus 
ſemeſtre tranſierit, and the value of the 
Church per annum; This ſhall be ſupplied 
by a Writ of Jnquiry, without anp Veni:e 
facias de novo, becauſe the Court ex officio 
ought to have charged the Jury with — 

ur 


Quart inpe- 


koz the Plaintiff, but by negligence, the 4%. 
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four points bf Inquirp, and if the Jury 

had found them, no Attaint lap; foz as to 

1 they were but as an Inqueſk of Ok. 
te. | 


In a Writ of Annuity, if the iCue 
be found foz the Plaintiff , but che Jury 
do not aſſeſs Damages oz Coſts, this ſhall 
not be ſupplied by a Mrit of Inquiry , 
but a Venire facias de novo ſhall be 
granted. 


In Ejeament againſt Baron and Feme, and 
the Jury find the Mike not guilty , and 
find a ſpecial Uerdia as to the Pugband, 
which ſpectal verdict is afterwards adfudg- 
ed inſufficient by the Court, a Venire fa- 
cias de novo ſhall be granted foz both, as 
well the Wife as the Bugband, and the 
Wife may be found guilty, becauſe the 
Recozd and iſſue is intire , and the Uer- 
dict is inſufficient and void in tout. 


So if there be ſeveral iſſues, and the 
Jury find ſome well and direaly, and in 
others ſpecial Uerdics which are imperfee, 
a Venire facias de novo ſhall be granted 
fo all, and the Jury may find contrary 
ts their firſt finding. 


In treſpaſs of Aﬀault andBetery, and 
taking away of grain, and the Deken⸗ 
dant as to the Batery juſtifies in an 
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Wenn, 


t im es 
ng 
g te Wia, 


vet the 


wa. e 


bv t of Inquiry 
by a iff pr Ag de novo 


= in one Oziginal. Vide apres cap, 13. 
Keyapt cap, 2. 


1 aun nent 


1 t we It ed, Mie Venire 
cigs ge ll be gwarded in the Kings 


I he. Chancery. Roll. tit. 
yal, 5723 


Fs yes FR fo. 64. the Caſe 


haba! 1 ins in made Vice⸗ 
py ping, A, | fojh hich there 
128 a t. int ut re ve⸗ 
— it 1 88 5. — by che betraf Salop. 

of Judgemone it — alledged , 


— dhe y 88575 way, 1g tal | foz this 
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ot” be afterwards 


ſhall iCie to 'Tryat, 57 all is compꝛi- 


In, a Sci e ſacias A Yerognil 5 
in oh cry, fr the, Pa com be 5 . 
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Album! breve, 
the County 

left out in a; 
Vinire fat ias. 


Several Veui- 
re ſacias. 
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ded; and by Fenner and Williams; It is 
ag no Writ, becauſe it is not directed 9 
any Officer. And then it is aided by the 
Statute of Jeofailes, Foz it might rather 
be called a blank, than a writ, becauſe 
it was directed to no Dfficer, Ik there be ng 
return of the Sheriff indozſed upon the Ve; 
nire facias, it was held not amendable. 35 Eliz, 
lib. 5. 4 Dtherwile ofthe Diftringus, if that be 
Album breve, and no return, if the Venirt 
facias be Right. Rolls tir. 204. 


Jn Caſes where there are feveral Defect I 
dants, who plead ſeveral Pleas, the Plain, Þ i! 
tiff may chuſe either to have one Venire fa- | < 
cias fo2 all, oz ſeveral, foz every one ofthe b 
Defendants But (if you will be ruled by | © 
Stamford) the ſureſt way is to have a Ve- || f 
nire facias againſt every one, and chen one © 1 
cannot have beneſtt of the others Challenge; | Þ 
neither ſhall the death of one abate the I (i 
Venire facias àgainſt the other; ( This 
he ſpeaks of in Appeals ) But ifthe Court 
once award a jopnt Venire facias, pou can- 
not have ſeveral Venires afterwards, though 
there be nothing done upon the firf ; 
except it be upon matter de puiſne Temps, 
as the death of one of the Defendants, 
&c, lib, 8. 66, lib. 11. 5, 6, Stamf, 
155. Bro. tit, Venire facias 2. 335. 


But now tt is che uſual courſe to habe 
but one Venire facias upon ſeveral ilfues, 
| 5 though 
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though againſt ſeveral Defendants, Cro. One YVenzre 
3. parc, 866, Hob, 36. 64. And ſo uſual, — ſeve- 
that the Court declared, Cro. 2. part. 550. yiqe Nals 
That there never ſhall be ſeveral Venire fa- tit. Trial 396. 
cias to try ſeveral Iffues in one County; 620. 557. 
Fe what nerd the Plaintiff trouble him⸗ Hob 88. 57. 
ſelf, and the Country, with ſeveral, when 

dne Jury will ſerve his turn; Et fruſtra fit 

per plura quod fieri poteſt per pauciora. But 

otherwiſe, ifit be in two Counties. Cro, 3. 

part. 866, " | 


' After iſſue joyned by two Defendants , e fact as 
if one of them die, and then a Venire fa- between the 
cis is awarded betwirt the Plaintff, and per and 
both the Deferivants, and ſo in the Hab. here one , 
Corpora and Diſtringas, pet this ſhall not dead. 
Uitiate the Venire facias, &c. to make Er⸗ 

ro; ʒ betauſe though one of the Defendants 

be dead, pet che other being alive, it is 

ſuffirient., And there needs be no ſurmiſe 

in Judicial Writs, that one of the De- No ſurmiſe in 
fendants is dead ; Jt is time enough to Judicial 
thew it to the Court at the day in hank. Cro, V5 of 


death in one 


1 part. 4. 26, But if there be two De- the parties. 


kendantg, and the Venire facias be but 


againſt one of them, *tis Erroꝛ, 7/8. 4. 13. 


and Bro. tit. Ven. fac. 11. Cro, x; part, 


426, : 


If the Venire facias bears date befoze Yeni fal 
the Atlan brought, 02 varies from the cen —— 


Rok, pet it is aided by the Statutes - brought. 
f eg p 


3122 
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Jeofailes. 
= 7 


Parties names the parties names be miſtaken, 0} the i 
miſtaken in a ag if the iſſue be ne unques Execuor, A 


Mil tryal. 


No Venire ſa- 
dias holpen. 


Return of 


roniers, all the Coroners 
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Teofailes; Cro. 10 pat. 3 196, 9 . 
204. Miſcontinuance, or; d ee 
miſconveying. of Proceſs; is. aided by 3 

8. 30. The want of any Writ- Or Ts 
Jud cial, geſsults in their form,, a maß 
cient Returns ĩhereppoh, axe ER oh 18. 
Eliz. x4 Cro, 3. part. ut 
have a care the \ 3 £52: be not ally 
in any other matters of. Subſtarice ; faz, 


5 


n the Venire Hagias be in plscito debiti, &c. 


this is a Piſtrial. G8 Fr 28, 0 
it is, if the Venire facias þ pp placito dran 
greſſionj:, where the wy s in Jacito tranſ/ 
greſſionis, & ejectionis firmæ. 750 
awarding-of. Pzoceſs is, not a by 1 
of the Statutes; and better it were, 

there had been no Ven re facias at. 
ſuch. a Caſe ; fo2 then the St; 
would have holpen it, Cro. 3. part. 2 


At a Venive facias be directed to th 115 


ought £0 joyn in t 
return, they being Piniſers,. not 1 5 
and ſo both of the Sheri 1 
to ſeyn, es elle the Retürn is not wor 


Hob. 97. 


Note, the Pzincipal Statutes of Jeolaile 
are 8 ff. 6. egg. 12. and cap. 15. 32 H. 8. 
cap. 3p. 48 Eliz. cap. 14. 21. Jac. cap. 70 
and 16 anz 17 Car. 2. 8. lariiuled an A 


(0 


London vughe 


LE * 1 * 
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15 201. 


Tryals per pais. | 
rv prevent Arreſts of ſulgements and ſoper⸗ 
feding_ Executions. - Add the thꝛes felt — 


thele e# $1700 exten 16 Ag 


pzoceedings upon them, ſoß cheſs 
bn A to yen a 
— 


re 2 e. hy. "hs. Alcan Cite 


noz to Peas ot the Eten, bt. 
Exigens, 


— a a 


terit,, oer than 1 
Subfities of Tn and Poutidage , to 
which it doth extend. irs 


If the, Venire facias be directed Vicecomiti 
London, Salitem, &c. Fxcipirons tibi, and 
ndt. vob, akter Aerdta this is Amen dable. 
39 Elk. B: R. Adjudge, Roll 200 


And ſoit is, if after & Pe tbi hoc 
breve , & Nomina Juratorum be lekt ont. ib. 
and 204- at 


But if the date of the Teſte be afeer the 
rower, this was held not amendable, z 2, 


He B. R. tb. ſed vide hic ante. But it 


ard or the Ven. fac. upon the Noll be 
tand CEN w:ong,# maybe amend , 
Roß, as the Piſpziforrof rhe _ 


Venirt facias 


— 2 
— 


Inqueſt ar 
whoſe re- 
queſt. 


Penire facias 
by Proviſo. 


Tryals per pats. 


Ak che wozds, quorum. quilibet habeat he 
left out, oz duodecim, 82 qui nulla aft 
nitate attingunt, 02 Vicecomiti be left out, 
theſe are amendable, as miſtakes of the 
Clerk, Rolls 204, 205- 11 75 


In ſome Caſes a Venice facias ſhall be 
awarded to make an Enqueft betwixt a 


ranger to the Writ and iſſue, and the 


partp.-- J--will inſtance but in one, and 
that is upon the Statute of Weſtm, 2. cap, 
6. Af a Tenant being impleaded vouch to 
warranty, and the Wouchee denieth the 
Deed, oz other caule ef the Wavranty,&c, 
Chat the Demandant may not hereby be 


delayed, he may ſue out a Venire facias to 


try the iſſue between the Tenant anp 
Uouche. 


Ingueſts in Plans of Land, ſhall be as 
well taken at the requeſt of the Tenant, 
as of the Demandant. 2 Edw. 3. cap. 16. 
If the Plaintiff, 02 Demandant, deſiſteth 


in p2olecuting his Action, and bzingeth it 


not to Cryal, then the Defendant, oꝛ Te- 
nant may ſue foꝛth a Venire facias with a 
Proviſo, which is to no other end but that 
the Sheriff ſhould ſummon but one Jury, 
if the Plaintiff alſo ſhould have bzought 
him another Writ, to the ſame ay «1 
And although, (as my -Y,0zd Dyer ſaith, 
fol. 215.) the granting of this Venire fa- 
cias, &c. with a Proviſo , depends much 
| * "Upon 


5 Fre —_ 
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upon the diſcretion of the Court, pet fo; 
the greater part, it is not grantable fo: 
the Defendant, unleſs when he igacoz as 
well as the Plaintiff, oz unleſs there be a 
default, and Laches in the Plaintiff ; chere, 
foze there can be no. Tryal by Proviſo 
againft the King ( unleſs with the Attoz⸗ 
ney General's conſent, ) betauſe no defanlc, 
02 Laches can be imputed to the King. 
But an avowant in Replevin, map have a 
Venire facias with a Proviſo , immediately 
after iſſue joyned, becauſe he is Acoz, and 
in nature of the Plaintiff. | 


If the Plaintiff in Detinue, and the 
Garniſhee be at iſſue, and che Plaintiff 


Nays a Niſi prius, and this is granted, Garniſhed, ' 


pet the Garniſhee at the ſame time may 
have a Niſt prius with Proviſo becauſe he 
ts Plaintitt allo. 19. lis 6. 46. Rolle tit. 
Tryal 629. 


If the Plaintiff deliver the Writ to the 


Proof pre- 


{ently after 
iſſue joynce, 


Sheriff carde, ſo late that he cannot ſerve 14, 


it, the Defendant ſhall have a Writ with 
a" Proviſo. 


But at the ſame time the Plaine may 
have another Writ, and the Sheriff may 
return Which of them he pleaſes at his 
Election. 3 H. 6. 6. 5 


The Proviſo ought to be, quando dyo 


brevia 


r ²⁰ ü FRI r 


Mow the | | , 
Plaintiff may del Goron fol. 255. MThat it. b nt iu ne 


ſtop the De- of the Plaintiff, the Defendaitty 


= "wu Pro- Venire facias with a Proviſo, yet the Plain 


Tryals per pass. 
brevi ſunt. in coddemgradu & qmliute. 


Ik iche default be in lsintict after iſque 
in-thepwſecuting ol che Venire facias, then 
the Defendant. may have a Veuirefagias 
With Proviſo, hut: nota Hab. Corpus with 
a Proviſo until thePlainnff.have made a 
defaulo in the fame Crit, fo; he ought 
only - to thave the ſame Peoceſs with a 
Sroviſo; in which. chere was a default ot 
the-Waincifffirft : and therefoze although 
theDefrudanthads Venire facies with &Pro- 
viſo upon a default of thePiaintiff,, ret he 
cannot have a Niſi prius by Provilo with- 
out anotheridefaulc at hett. 


At the Delendant had a Hab. Corpus by 
Proviſo and the Jury: remain: or want ot 
s$Punvzedozs, petche cannot have à Miſtrin⸗ 

gas Jur. wich d 10. Teles cm Proriſoq entil 
a default of this requeſt of a Tales, is: in 
the Plaintiff. D. 15 El. 318. 10. 


But note the Natz Ginn Scaafard Mplgas, 


mm — 1 1 


4 


-NfE may. att his. pleaſure ſtap the Maxten- 
\dant//that«heihall not mat etd in is 
teſs, «wpying a Talea. upon dhe Malen · 
dants Pꝛotels, as it appears: T. 4H. 7. 

fol, 9. Andthe Defendant ſhall never be 

"received-to purſut can Pioteſg with'6.Pro! 
| Vio, 


Tryals per pais. 65 
viſo, ſo long as the Plaintiff purſues, 92 


is ready to purſue, as appears Mich. 14 
H. 7. fol. 7. . 


— 


And ſeeing the Tales men offer them- Tales mens 
ſelves to us, we will tell them upon what 
accompt they come, befoꝛe they thꝛuſt them- 
ſelves into the Anqueſt, commonly foz the love 
of eight pence; but it map be, to do ſome of 
their Neighbours a ſhewd turn. | 


PPP. no» irons, . ĩͤ AN OI Bo, 


8 


@ the Tranſcript of the Record of the 


Tryals per pais. 


CAP. v. 


Why the Venire Facias runs to have the 
Jury appear at Weſtminſter, though 
the Tryal be in the Country. 
the Writ of Niſi prius, when firſt 
given, when grantable, when not, 
and in what Writs, Of Juſtices 
of Miſi prizes, Of the Tales at Com- 
mon Law, and by Statute. When 


; Niſe prius differs from the Roll, 
whereby the Plaintiff is Non-ſuit- 
ed, he may have a Difringas de 


. 30V0, 


B to obſerve the Method of the Writ; 
the next woꝛds are, Coram Jufticiariis 
noſtris de Banco apud ' Weftminſt, vali 
die. And here firſt of all, pou may ack 
me, to what purpoſe the Sheriff is com⸗ 
manded to cauſe the Jury to come to Weſt- 
miſter, when they are to try the Caule A 


: : — 0 
ee essen =” i». 
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the Country, and in truth are not to tome 
to Weſtminſter ? J muſt confels the reſoluti⸗ 
on of this queſtion is not unneteſlary:where⸗ 
foze we muſt know, that Oꝛiginally, be⸗ 
foze the Writ of Niſi prius was given, the 
purpoſe foꝛ which the 12. men were to be 
ſummoned upon the Mrit of Venire fac. 


Juratam; foz then was the Tryal intended 
to be there, if a full Jucy appeared; if not, 


times annexedto it, the fozm whereof pou 
may ſee in the Regiſter) and if they did 
not appear at the Return in the Hab. Cor- 
porz, then went out the Diftringas, This 


I ſpeak of the Common Pleas : But the 


courſe of the Kings Bench, and Exch:quer, 


is, after the Venire fac. to have a Diſtrin⸗ 


gas, leaving out the Hab. Corpora. Tryals 
then were all at the Bar. (J ſpeak not 
of Alliſes, ) But now, becauſe Jurors 


did not ule ta appear upon the Venire facias, 


it being without penalty, Tryals at the 
Bar, are appointed upon the Hab. Cor- 


pora, and Diftringas, becaule the Jury will Tryals at Bar. 


moze certainly appear at the day in the Di- 
ſtringas, thzough fear of fozfeiting iſſues : 
which the Sheriff returns on the Diſtrin- 
gas, not on the Venire facias, By the Sta⸗ 
tute of 18 Elix. cap. 5. no Jury thall be 
compelled to appear at Weſtminſter, foz the 
Tryal of an offence ( upon any penal Law) 

K 2 com- 


Why the 
to come to Weſtminſter, was that contains Vnlle facias 


ed in the Writ, . vide]. Ad faciend. quandam is to have the 


Jury appear 
at Weſtminſter. 


then a Hab. Corpora, (with a Tales ſome⸗ Hab. Corp. 


Diſtciogas. 
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lable to ap- 
pear at uſt- 


winſttr. 


Nift prius, 
when firft 
given, and 
wherefore. 


Stamjar!s 
Pleas of the 
Crown.1 56. 


Ni ſ prius in 
the Venire 
ſacias. 


greatly de laped b 
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Where a Jury committed above 30. miles from Weftmin. 
is not compel- ger, extept the Attoꝛney General tan 
ſew reaſonable cauſe foz a Trpal at 
Bar. | | | 


Thus it was at Common Law, beſoze 
the giving of the Writ of Niſi prius, when 


all Jurozg, together with the parties came 


up to the Kings higher Courts of Juſtice, 


Where the Cauſe depended ; which (when 


Suits müttiplped) was to the intolerable 


burthen of the Country 27 E. 1. cap. 4. 
CWherefoze by the Statute of Weſtminſt. 2 
cap. 30, A Writ of Niſi prius was firft 
given; and that, in the Venire facias, as 
we map ſee in the foꝛm of the UWritthere 
mentioned, ſcil. Præ cipimus tibi quod ves 
nire facias coram Jufticiariis noſtris apud 
Weſtmon. in octabus Sancti Michaelis, niſi 
talis & talis tali die & loco ad partes illas 


venerint 12. &c. Ep which Writ it ape 


pears, that the Venire facias was not re⸗ 
turnable, till after the dap of the Niſi prius. 
But the miſchief thereof was ſo great, partly 
in reſpec that the parties not knowing the 
Jurozs names, could not cell how to make 
their Challenges, and ſo were ſurpzized; 


and partly, in reſpect of the Jury, who were 
ythe Eſſoyns of the parties, 


that by the Statute of 42 E. 3. cap. 11. It 
is Ordained, that no Inqueſt, but Aſſiſes and 


deliverances of Gaols, be taken by Writ of 


Nliſi prius, nor in other manner, at the = 
vs * : 
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of the great or ſmall, before that the names 

of all them that ſhall paſs in the Inqueſts, be re- 

turned in the Court. And their names The names of 
muſt be returned upon a Pannel annexed che Jurors 

to the Venire facias, ſv that either party — 
may have a' Copy of the Jury, that he pe Court he. 
may know whom to challenge; And the fore any Try- 
Jury not coming upon the Venire facias, al, and why, 
make a feigned default, which warrants 

the Diftringas, &c. unleſs they appear at 

the day of the Niſi prius. 


So that by what hath been laid, you it is in the 
map perceive to what purpoſe the Sheriff Courts dif- 
is commanded to cauſe the 12. nien-to come <7<10n, whe 
to Weſtminſter, though the Tryal be inthe „ % „r 
Country. And that, ad faciend, quandam nor. FO 
Juratam, becauſe it is in the diſcretion of 
the Court, whether to grant a Writ of Nifi 
prius, 02 to have a Trpal at the Bar. And fo? 
this, the Duke of Exeter being Plaintiſt 
in Treſpaſs, a Niſi prius was prayed fo: 
the Duke, and it was denyed, fo2 that the 
Duke was of great power in that County. 


And if the Trpal ſhould be had in the Coun- 


try, inconvenience might thereupon follow, 
as pou mip read, 2 Inſt. 424. and 4 Inſt. 161. 
Nay in ſome Caſes, (as if the Cauſe re- 
quire long examination, &c.) it is not in When he 
the power of the Court to grant a Niſi prius, Court cannot 
it che King pleaſe: Foz in ſuch Caſes, (as 57 N 
it appears by the Writ in the Regiſter, ©" 
186.) the King by his Writ may reſtrain, 

F any 


Certification 
of verdicts. 


What * 


do. 


the Juſtices o 
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and command the Juſtices, thatthey ſhall 
not award any Writ of Niſi prius, and if 
they habe, that they ſuperſede it. F. N. B. 
240. 241, No Niſi prius ſhall be granted 
where 0 King is party, without eſpeci- 
al Warran from the King, oz the Attoz- 
nep Generals conſent. Stamf. 156. F. N. B, 


2241. 4 Inſt. 161. 


In a przcipe quod reddit, if the Tenant 
after aid of the King,pleads tothe Jnqueſt , 
the Plaintiff ſhall not have a Niſi prius, 
becauſe the. Tenant hath aid of the King, 


and ſo the King is in a; manner Party. 


25 E. 3. 39. Neither is à Niſi prius to be 
granted, if any of the _ may pay 
pꝛe judice by it. 


If the Juſtices de Niſi privs die befo2e 
the day in Bank, pet the Necozd ſhall be 
reteived from the Clerk of Aſſiſe, without 


a Certiorari, 0} other fozm of entry * 


the antient fozm. 


Alſo in that Caſe a Centiorari® may be 
direced to the Grecuto2s 02 n 
of the Juſtices, to certifie the Recozd. D 
1. 5 Mar. 163, 55. Rolls tit. Tryal 629. 


They have no power to increaſe Dams 
ges, no2 to allow oz diſallow p2otecions, 
Nifs prius may na to allow a- Plea of Extommengement 
But they may _ 

| the 


in the Plaintiff, 
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the p2otection and the default, and this 
ſhall be allowed oz diſallowed in B. 

They may demand the Jurozs upon a Jurors fur 
pein, they map amerce Jurozs, and puniſh Pine fine. 
a Treſpaſs done in their pꝛeſente, which 
is in deſpite of the King, any foz this 

In Ejectment the Dekendant may plead - 
at the Aſſiſes, that the Plaintiff hath entred 
intoparcel of theLand mentioned in the De- 
tlaration puis le darrein continuance, and the Plea puis 
Juſtices of Niſi prius may accept this Plea. Srtcin con- 
But it is in their Stection;fo2 if they perteive 
the Plea is dilatozy, they may rekuſe it, 
fog it is in their diſcretion. Sir Hugb Browns 
Caſe in Spaccario. Mich. 8 Jac. Rolls tit. 


"Tryal 630. 


We - 44 T 

Af, 11 Jurozs be [wozn, and the 12th. The power of 
is challenged, and the Jurozs cannot a- dne gear 
gree in the challenge ; fo2 10 affirm the ment ot tber 
challenge, and the other denies it: although matter. 
the party which did not take the challenge, 
will not agree that the Eleven ſwozn ſhall Challenge. 
have another to them in the lieu of him 
— challenged, pet the Court may do 
this. | | 


If a challenge be taken to the Array be- 
foze any Juro2 is \wozn, and Trio:s be 
choſen, who cannot agree, pet they ſhall 
not be commanded in Cuſtodp, becauſe 
they never were ſwoꝛn upon che puſncipal. 

| ut 


Amencement* 


Tryals per pals. 


But the Court may diſcharge them am 
chule others. 


Ak there be thzee Triozs who will not 
agree, the Court cannot take the Uer, 
dict of two, and command the 8ther 


to pꝛiſon. The ſame Law in caſe of a Uerdic 


upon an iſſue. 


Where 14 Juroꝛs are impannelled fo; 


the King, the Judge cannot diſcharge any 


of them after they are ſwozn, if not that 
they will not agree with theit Compani- 
ons. 


Ik the Jury ſay upon demand of the 
Court, that thep are agreed, and aftet- 


' wards when they are oppoſed , they 


— 5 — why 


ſo called. 


No Nzþ prius 
before 

Venire ſacias 

& returned. 


ſap the contrary in any matter , they 
my be amerced foz this. Rolls tit. Try⸗ 
al 675. 


And now ſince the Niſi prius ( foz fo it is 
called, becauſe the wozd prius is befoze 've- 
nerim, in the Diſtringas, &c. which was 
not ſo in the Venire facias, upon the Sta- 
tute of W. 2. cap. 30. befoe rehearſed ,) 
muſt not be in the Venire facias, becauſe the 
names of the Jurozs are to be returned to 
the Court, .befoze the granting of che Ni 
prius; therefoze the Niſi prius i now in 
the Hab. Corp. and Diſtringas. And if the 
A return not a Pannel of the — 
r029; 
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£02, upon the Venire facias, there ſhall be 


no Niſi prius upon the Tales, until a Pan- 
nel be returned. 27 H. 6. fol. 10. 1 H. 5. 
fol. 11. which b2zings me again to ſpeak ot 
the Tales. 


A Tales is a ſupply of ſuch men, as were 
impannelled upon the Return of the Venire 
facias, grantable,when enough of the pꝛinci⸗ 
pal Pannel to make a Jury do not appear, 


o if a full Jury do appear, pet ifſo many 


are challenged , that the reſidue will not 
make à Jury, then a Tales may be grant- 
ed. And this at Common Law was by 


Writs of Decem tales, Octo tales, &c. (out 


of the Kings Courts) one of them after 
another, as there was need, untill there 
was a full · Jury. But now by the Sta- 
tutes of 35 H. 8. 6. 4, 5. P. M. 7. 5 Eliz. 25. 
and 14 Eliz. g. 


The Tale, 1 
Common 


Law. 


The Jullices of Alſiſe, and Niſi prius, % h/ 


at the Requeſt of Plaintiff, oz Deman⸗ 
dant, Defendant o2 Tenant, o; of the pꝛo⸗ 
ſectito2 tam quam, (if two, moze; oz but 
one of the pzincipal Panncl appear at the 
day of Niſi prius,) may pzeſently cauſe a 
ſupply to be made of ſo many men as are 
wanting, of them that are there p2eſent 
ſtanding about the Court; and hereupon the 
very Kc is called a Tales de circumſtantibus. 
Vote the difference between Tales at 
Tommon Law, and Tales by the * 

* 4 


Statute. 
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the firſt cafled only [ Tales J, che ferond, 
D Tales de circumſtantibus J, the laſt of which 
can't be granted at a Trpal at Bar, which 
is a Tryat at Common Law; fo) there it f 
mult be onlyſ Tales Iby Writ annexed to the 
Venire facias, But Tales de circumſtant i. 
bus is given by Statute to Tryals by Aﬀiſe 
any Niſi prius, per Stat. 35 H. 8. 6. Pet 
ſuch a Tales to an indictment in Wales, was 
out of that Statute, and helped by 4, 5 Pb. 
Mar, 7. © 


| Ik the JTue be to be tryed per two Coun / 
Tales in what tieg, and one full Inqueſt appear of one 
— wg County, but the Inqueſt remain foz * ves 
branded. faultof Jurors of the other County, A Tales 
ſhall be awarded to the County where the 

dc fault is, not to the other. 


7 © pod _ kf 


D. CO. 


Ik a Juror die after he is Impannefled, à 
Tales ſhall iſſue, not a Venire facias. 


e Upon a Pluries Diſtringas, thꝛer only aps 
— — _ pear, the Plaintiff pꝛaps another Diftringus, 
Talts.. without pꝛaping a Tales, pet if the Defen/ 
dant p2ay a Tales, the Court ought to grant 

it, D.20 El.359.2. 
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Inwhat Caſes; A Tales ſhall be granted in an Atrainr, if : 
all the Grand Jury make default, Aa 


Arvha time. It cannot be granted at the dap of the 
return of the Venire facias, 


. 
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M the Venire facias be good, and the Hab. 
Corpus, ill, if the Pannel be affirmed , pet 
the Tales ts votd, for in efkec there is on. 
ly a Venire facias returned, and then no Tales. 


Af the Defendant hath a Hab. Corpus Tales with 2 
with a Proviſo, pet the Tales ought not to Proviſo. 


be granted with a Proviſo at the Defen- 
dants requeſt, befsze a default in the re⸗ 
queſt of a Tales in-the Plaintiff. 


Ae Common Taw befoze the Statute by 
Cuſtom of a Caurt a Tales de circumſtantis 
dus might be granted, fo2 this is a good 
Cuffom. Dubicatur, Rolls cit, Tryal 672. 


their labouring the Jury doch not appear, 
and Tales men are pꝛepared fo2 their turn, 
aud there is a great tumult de circumſtanti- 
bus; The Juſtices of their diſcretion map 
deny & Tales, and adjourn in Bank, not- 
wichſtanding the Statute. The pꝛinci⸗ 
pal — mult and, oz elſe there can be 
no I ales. 


Ik the Bayliff ofthe Franchiſe anſwer, 
that there be not ſufficient of his Bayli- 
wick,the Juſtices may award a Tales de cir- 
cumſtantibus tu be returned by the Sheriff. 


the Tenant foz life pzap in aid of 
| L 2 | 2 mo 


Ettorney. 
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the King who hath the reverſſon, the Jufti- 
ces cannot grant a Tales de circumftanii 
bus, becauſe the King is concerned. 


It twoCoroners 02 Eſliers return the Pan- 
nel, one of them cannot return the Tales, &c. 


If the Defendant ſue the Writ of Niſi pri 
us by Proviſo, pet the Plaintiff may habe a 
tales, &.. 


The Sheriff may return 24. 40. 02 any 
number upon the Tales de circumftantibus, 
And it may be pꝛaped by Attorney, (al- 
though the Statute doth not mentisn an 
Attorney ) as well as in p2oper perſon. 
The Vouchee ina præcipe quod reddat may 
pꝛap a Tales, though he be neither Plaintiff 
no2 demandant, inthe firſt action. | 


Ik there be thzee Plaintiffs in Reple- 
vin, &c, and one of them makes default at 
the Niſi prius, the other two cannot pꝛap a 
Tales : otherwiſe of two Coparteners. 


Mayor and Commonaltp, in their pꝛopet 
yerſons cannot pzay a Tales. A Biſhop 02 
Abbot may. | 


Two Plaintiffs in Treſpaſs and at the Nis 
prius the Defendant ſhews a Recozd tothe 
Court, by which it appears that one of the 
Plaintiffs was Ontlawed after the laſt 
AY 1 continuance, 


n bk. AS. hk. i. 4 lk. 4 g—_— 
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tontinuante, the other cannot pzay a Tales. 


The Sheriffs upon the Tales de circum 
ſtantibus map Impannel a P1ieff 02 Deaton, it 
he hath ſufficient freehold of Lay Fee, but 
not an Inkant, noꝛ one of the age of 80 years, 


He may Impannel Coroners , Capital What derben 
Pinifters of any Cozporation, Foreſters, of the Tales, 


men blind, mute, (if they have their un⸗ 
derſtanding, but not Deaf men) Excommu- 
nicated perſons, but not Outlawed oz attaint, 
not Aliens, noz Clerks attainted, noz 
perſons attainted of falſe Uerdics. 


The Coroners may putthe. Sheriff an the 
Tales. 


It feems by the Statute, none of the Challenge. 


parties can challenge the Array of theTales, 
but only to the Poll. 


After a challenge to. the Poll tryed, 
there' ſhall be no other challenge to the 
ſame Poll, fo2 any cauſe oz matter that is 
at the ſame time. 

In an action of Treſpaſs, fo2 taking away 
the Plaintiffs money, one of the Tales was 
challenged, becauſe he was acommonFoſterer 
of Thieves, and dwelt in a ſuſpicious place, 
and of ill fame, and held a good challenge, 


For Challenges fee the Tit, Challenge at 
large, What 
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What ines ſhall be tryed by Tales de 


circumftantibus , ſee Williams his eb 


& hic cap. Te 


But ente none can come after 
porter, obferve with me his Nota Le 


. 
things are to be confiderey. 
1. The time of the granting, &c.chereaſ 
2. She number of che Tales. 
3- The ozder of chem, 
4. The manner of CTrpal, that is, where 


— _ with others, and where by them 


5- The quality of them is to be conftivered. 


. fir, 4 things are likewiſe to 


1. That the time of granting them is up 
on default of ſa many ot the pzincipal Pan⸗ 
nel, that there cannot be à fill Inqueff, 


2. That at the time of granting them, the 
pꝛint ipat Array ſtand; fo; Tales are woꝛds 
imilitudinary, any have reference. IE 

a 


| 
t 
{ 
( 
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aſcmblance, which then ought to be in eſſe; 
and therefoze if the Array be quached, os all 
the Polls challenged and treited, s Tales 
ſhall be awarded, foz then there are not 
uales, but in luch a Caſe, à flew Venire 
facias Chal be awarded. Bur if ut the 
time of granting the Tales, che prifiripal 
Pannel ſtand, and afterwards is 
as afozeſaid, pet the Tales hall Gand; F62 
it \ufficerh if there wers Quales, M the 
of granting the Tales. ; 


3. Jt is to be 6bſetves, cht he whith 
is meerly Defendant, cannve papa Tales 
tiff the Plaintl# hach made default. 


4. In ſome Caſes, à Tales hall be gieftif 
ed after a fall Jury appear and is (iwozii 34s 
if a Jury be charged, and afterwards bes 
foze a Verdict given in Court, one of them 
die, a Tales ſhall be awarded, und no new 
Venire ficias: and id if any 6f the Jurors 
| !pannelled die befdze they appenk; and 
this appears by the Sheriffs retten, the 
Pannel all not abate, but if chore be need, d 
Tales ſhall be awarded. And ths time ko; 
Challenge, and Trpal of the Tales, is af 
ter the principal Pannel be tryed; and if 
the pzintipal Pannel be affirmed, the ſame 
Zryo2s ſhall try the Tales; But if it bs 
quaſhed,then the two Teyers of the Pzinti⸗ 
pal-Chatl noc try the Tales. 


A > 
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_ ” to the ſecond, to wit , the number } 
two things are to be obſerved. 


I, That: in all Caſes, the Tales ought 
to be under thenumber of the pzincipal in the 
Venire facias, ( unleſs in Appeals) as in 
Attaint under 24. and in other Actions 
where the: Venire facias is of 12. under 12, 
And the reaſon wherefoze moze than the 
number may be granted in Appeals of the 
Plaintiffs part, is, becauſe the Defendant 
map challenge peremptozily ; and ik default 
be in the Plaintiff, then the Defendant may 
P2ay à Tales, and the Reaſon, is in favorem 
vitz, and that he map expedite and free 
himlelf from dexation and the . queſtion 
8 hig e ſear that his Witneſſes ſhould 
die, | 


2. That the number ought always to be 
certain, ag 10.8. 6. 024. &c. But now by 
the Statute of 35 H. 8.a Tales de circumſtan- 
tibus map be granted, as well of an uncertain 
as à certain number, and that by foꝛte of 
theſe wozds in the Stat. 35 H. 8. So many, 
&c. as ſhall make up a full Jury. 


As to the. third, to wit, the D2der, Jt is 
to be known, that always in every new 
Tales, the number ſhall be diminiſhed. , as 
if the firſt be 10. the ſecond ſhall be 8, and 
fo 0 leſs, But ik the Tale: awarded be 
quaſhey 


wy , oc. mo ak ac ic a oawc 
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quaſhed by Challenge, you may have an- 
other of the ſame number. 


As to the fourth,to wit,the manner of Try- 
al, that is commonly by them with others; 
but by them only, when after the granting 
the Tales, the pzintipal Pannel is quaſhed, 
then the Tryal ſhall be only by the Tales; 
0 if the Tales do not amount to a full Jn- 
queſt, another Tales to ſupply the fozmer, 
may be granted. 


As tothe fifth, to wit, the Quality of the Therefore if 


Tales, they ought to be of the ſame Quality 
as the Quales are; and therefoze if the firlt be 


the YVenire fa- 
cias be not de 
medietat. lin- 


pet medietatem linguz,gf Engliſh and Aliens, 244, the Tales 
ſo ought the Tales to be, ſo if the P2incipal cannot. 
be out ofa Franchiſe; ſo if the Venire facias 3 E. 4. 12. 


be directed to the Coroners, ſo ought the Tales; 
and all things which are required by the 
Law, in the Quales, are required in the 
Tales: As pou map read in the afo2eſaid 
Statutes. vide Stamf. Plees del Corone, 
fol. 155. 


Where a Juror is withdzawn, when the 
Plaintiff intends to bzing the Cauſe to Tryal 
again, he may have a Diſtringas, &c. with 
a Decem Tales. 


By the Statute of 23 H. 8. cap. 3.If there 
be notenough ſufficient Freeholders as are 


required in an Attaint, in the County where A:tainr. 
N 


ſuch 
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ſuch Attaint is taken; a Tzles map be awards 
ed into the Shire next adjopning, ' - 


If the Tranſcript of the Recoꝛd of the 

Nift prius be miffaken, and not warrant, 

ed by the Rolls, foꝛ which cauſe the Plain, 

NG prin tiff becomes Non⸗ſuit, he may hape a Dis 

arlendable, ftringas de novo, upon motion to the Court, 8 
andthe Poſtea ſhall not be rerozded, Cro.. 
part. 204+ Palmers Reports. 37 8. Fq 
there is but a Tranſcript of the Kecozd ſent 
Juſtices of to the Juſtices of Niſi prius. Firlt they were 
x pris, and Juſtices of Aſlife, and therefoze they retain 
Juſtzces of that name fill though Affiſes are very rare- 
Alſiſe. ly bought: Fo2 this common Acion af E- 
Fg jectment hath Ejeded moſt real. Acions; 

and ſo the Aſſiſe ig almoſt ouc of uſe, 


Tryals per pais. 


C KP. VI. 


of the number of the Tarors, and why 
the Sheriff returns 24. though the 
Venire facias mentions but 12. If he 
returns more or lefs, no Error, and 
of the number x2. And when the 
Tryal ſhall be per primer Jurors. 
And of Inqueſts of O ice; and when 
to remain pro defects Juratorum. 


Dw fo): the Quales: any theſe vou 
ſce foz number, muſt be 12. by the 

Common Law, D. and St. fol. 14. fo; quality, 
libero« & legales homines, And firſt of their 
number 12. And this number is no lcfs 
eſteemed of by our Law than by Holy Writ; — — num. 
Ik the 12 Apoſtles on their 12 Thpones, must 
try us in our eternal State, good Reaſon hath 
the Law to appoint the number of 12. to 
try dur tempozal, The Tribes of 1iracl 
were 12. the Patriarchs were 12. and So- Joch. 4. 
lomons- Officers were 12. 1 Kings 4. 7. vice Sc 4% 
Sir Hen, Spelman, verb. [ Jurata J Cherc- 
fo:e. not only matters ot fac were tryed by 
12, but of ancient time 12. Judges wcre - 


MP 2 to 
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Plow. Com. 
in procemio. 
12 Judges. 


Leſs than 12 
in Inqueſts of 
Office. 


Finch 400. 
484. 


Inqueſt of Of- 
fice. Vide hic 


cap. 13. 


Tryals per pais. 


to try matters in Law, in the Exchequer 
Chamber, and there were 12. Counſellors of 
State, fo) matters of State; And he that 
wageth his Law, muſk Have 11. others 
with him, which think he ſays true, 
And the Law is ſo pꝛeciſe in this number 
of 12. that if the Tryal be by moze oz leſs, 
it is a Miſ-tryal , But in Inqueſts of Ok⸗ 
fice, as a Writ of Maſt, there leſs than 
12. may ſerve. F. N. B. 107. c. and in 
Writs to inquire of Damages, the juſt 
number of 12. is not requiſite, foz they 
map be over oz under; And ſo it was re- 
ſolved Trin. 1651, B. R. Abbot verſ. Holt, 
that, the Sheriff ought ( in Writs of Inqui⸗ 
rp) to ſummon 12. by their names, yet 
Damages aſſeſſed by a leſs number is 
ſufficient, and in the Writ ts the Sheriff, 
quod ipſe inquirat per Sacramentum pro boy 
rum hominum, omitting [ duodecem ] its 
good and uſual. 


And in a Writ of Inquiry of Waſte by 
13. it was holden Good. 1. Cro, 414. 


In Dower if the Tenant come at the 
Gꝛand Cape, and ſap he was alwaps ready 
to render Dower, and iſſue is taken upon 
this, although ſciſin of the Land be p:c- 
ſently awarded, pet no Inqueſt of Office , 
but the Jury upon the Tryal of the iſlue, 
ſhall aſſefs Damages. 22 E. 3. 15, 
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In what caſes there hall be an Inqueſt of 
Office, and in what not, ſee Rolls tit. Try⸗ 


1595 · 


And although there can be no Uerdict Why the 
but by x2. yet by ancient courſe and uſage, Sheriff re. 
(which as my L02d Cook tells pou, males 24: 
the Law in this Caſe, 1 Inſt. 155. ) the 

Sheriff is to return 24. And this is foz ex- 

pedition of Juſtice ; fo2 if 12. ſhould only 

be returned, no man ſhould have a full Jury 

appear 02 ſwozn, in reſpec of Challenges, 

without a Tales, which ſhould be a great , 
delay of Tryals; And fo2 this cauſe at 
Common Law, 'twas Erroz if the Sherift 

returned leſs than 24. Eut now it is 

remedied by the Satute of 18 Eliz, as a 

miſ⸗ return, ſee Cro. 1 part, 223. li. 5. 36, If the Sheriff 
37. By which Books it appears, that if return lets 
the Sheriff return but 23. Kc. it ſhall not muna k 
vitiate the Werdict of 12. Ho, though a a 
full Jury do not appear, ſo that the Try- 

al is by ten of the pzincipal Pannel, and 

two of the. Tales, notwithſtanding May- 

nards Dpinion to the contrary, any Cro. 3. 

part, 587, The Sheriffs uſed to ſummon as 

bobe 24. ſcil. effrænatam multitudinem, but Muſt not re- 
now they are pzohtbited by Statute, to ſum⸗ turn above 


mon above 24. Weſtm. 2. cap. 38. 24. 
_ * 
If the ilſue be to be tryed by 2 Counties, e ane 


if but one of ene County appear, although bor default of 


JT Jurors. 
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2 Countics. 


not be tryed by the other Pannel; fo2 the 


The manner 
of (wearing 
the jurors. 


Where there 
rauſt be 16. 
and 24. in a 
Jury. 
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a full Inqueſt appear of the other, pet this 
ſhall remain foz default, becauſe they tan. 
not try that Whith is in anther County, 
There dught to be fix of each County, 
And ſo of one Inqueſt out of a Franchiſe, 
and another outof che Guildable, and lo 
of 2 Pannels returned in an Aliſe by ſeve- 
ral Bapliffs of Franchiſes to try one iffite, 
and otte Pannel makes default, the ifTue thai 


Jurors in one Franchiſe cannst make the 
view in another Franchiſe. Roll tit. Fryal 
673. 


If the Jury be of 2 Counties, 0 2 Pm⸗ 
nels of che Guildable and Franchiſe, &c. 
they ſhalt be ſwoꝛn interchangeably firſt 
one of one, then another of the other. 


If the Jury goat large until another day 


after they are fwoꝛn, and the Noll of the 


entry be not in Court, they may be lwozn a⸗ 


new. Roll. tit. Trial 674. 


Co make a Jury in a Writ of Kight 
which is called the Grand Aſſiſe, there niult 
be 16. ſcil. four .Knights, and 12. others; 
the Jury in an Attaint, called the Gzand 


Jury, muſt be 24, Finch 412. & 485. But 
if the illue be upon a matter out of the 
point of the Artaint, as upon a Plea of non- te- 


nure, the Tryal ſhall be by 12 Juratofes, 21 


E. 3. 1c. 


There 


Tryals per pais. 8 7 


There may be weze than 1 ing Writ 
of right. Rail tit. Tryal 674. 


When Praceſs uſen to be made out pere wine. 
againſt the Witneſſes in Carta nominar. to neſſes joyn 
joyn with the Jury in Trpal of the Deed, with the 

ap was uſed befoze the Scatute of 12 E. Jury; the | 
C. 20 [bis Ly apron then part _ — 
Deed) then the number was uncertain , 

acco2ding as the number of Mitneſtes were 

in the Deed : wherefoze no Attaint lap, if 

the Deed —— _— moze than 

12 fopned in the Yervig. But otherwiſe , 

if the Werd was not found, becauſe Wit. Rega 
neles cannot pzove a Negative. F. N. Br. 

106, h. x Inſt, 6. 2 Inſt. 130. &c. 


If 12 are ſipozn, and ane of them de- Juror departs 
part by conſent, another of the Pannel may — 
be ſpoay, and jayn with the other 11. in conſent. 


the Nerdia. 11 H. 6. 13. 


In Erro2 upon a Judgment in Cornwal, A Jury ofs. 
begayſe the Tryal was but by 6. adjudged 
that it was etroneous , though it was re- 
turned ſecundum conſuetudinem ibidem 
ane, &c. faz fuch Cuſtoms are [again 
Lam, unleſs in Wales, which are per- 
mitted by Ad of Parliament. Cre. 1. part. 
259, HU 


If 
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Ik the recozd be pleaded in Bar of te 
Aſſiſe, and the Party chat pleads ſays, t 
ſame Tenements were put in view to th 
fozmer jurors: If the Plaintiff ſaith nient 


compriſe ', This: ſhall be tryed per primer 
Jurors, & aurers, 13 H. 4. 10. 


So if the Tenant ſaith that theſe Lands 
are not. the fame Lands befs:e recovered, 
this ſhall: be tryed per primer Jurors 
e 22. Aſſiſe 16. and (0 ina Redib 
EN. © 


So in an Aſſiſe, if the Defendant plead a 
Recovery per view de Jurors in another 
Aſſiſe, this ſhall not be tryed by che Aﬀiſe 
but per primer Jurors. 13 H. 4. 10. 


And if at the return of the fozmer ! Jurors 
and others, all che fozmer:Jurors ap 
the Zryal ſhall be by them only, but ik any 
Bo not appear, they ſhall be dt. 
the others. 40. Aſfiſe 4. 


An ſuch caſes where the Pliniff is not 
to recover. the Land, az ta defeate the 
foꝛmer Judgement, - if. nient compriſe bt 
pleaded upon a Recovery pleaded, this may 
be yy by other than the — Jurors, 
I H. 6. 5. * 


As in Treſpaſs foz Trees cut, the Des 
fendant pleads that he recovered befoze in 
— 


= ano geg a. 
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in Aﬀfiſe the ſame Land where, Ke. and 
tut, &c. the Plaintiff ſays this Land, 
where, &c, Was not put in view, and 
ſo nient comprile, This ſhall] not be 
tryed by the firſt Jurors, but by others, be⸗ 
tauſe this anidn doth not defeat the foꝛmer 
—_— no} _ any _ = Das 
per primer jurors, 
er fe Tenn and auters, and where — . 
a where per 4 ſee Rolls tit. Tryal. 593. 


Chis where the Baylift of a Tenant in | 


aw Mil piegdech, Kc and loſech by the 8 
e, oz 


Fa himſelf hath a re 


diſcharge to plead, then he map 
this meaus * the parties: firl 
2 828 again Z N be found, 

recovered. ſhallloſe the Wand, 
"mo cn doubly Damages: Terms of Law. 


urors muſt 
1.1ibtri. 


Forteſcue 
CaP. 25. 


Legales. 


C AP. VII 


Who may be Jurys, who not; x wh 
exempted z and. of their Qualit) 


and Sufficiene . «ing 


8 much foz their Number, next their 
Nuality is to be conſideted 5 And f0} 
this, the Mrit infozms pou who 
ought to be, r. Liberos, that is, F 

not Uilkains, oz Aliens, and that not — 
Freemen, and not bond; but alſs choſe 
Have ſuch freedom of mind, that they dam 
indifferent, without an Obligation of A 
finity, Jntereſt, o2 anydther Relation what- 
ſoever, to either party; ſometimes the 
woꝛd Probos, inſtead of Liberos, is attribuy 
ted to them; they are both good 3 
fo2 a Juror, but J eſteem the fir mol 
lign(ficant. 

2. They ought to be Legales, not outs 
lawed, not ſuch as have lot Liber am legem, 
oꝛ become inkamous as Recreants, perſons 
attainted of Felony, falſe Uerdin, Conſpi 
racp,Perjury,Przmunire,oz Forgery upon the 


Statute of 5 Eliz, cap, 14. and not upon the 


Sracuts 


. 


SSS re 
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Statute of 1 H. 5. 3. Not ſuch as have 
. had Ausgement to loſe their Cars, ſtand 
on the Pillozp oz Tumbzel, oz have been 
figmatized oz bzanded, no: Jufidels, nei⸗ 
ther can any ſuch be Witneſſes, 1 Inſt. 6. 


a Women be Enſeing, upon the Mrit de 
ventre inſpiciendo. ) But what kind of men 
theſe ought to be, is wozthp to be known. 
And foz this, ſome men are exempted from 

ſerving in Juries, in reſpect of their Dignity, 
as Barons, and allabove them in degree. 
Pany are exempted by the Writ de non 
'& ponendis in Aſſiſis, F. N. B. 166, ag aged 
i pexfons 70. pears old, and many others 
| we exempted, as Clerks, Tenants in an- 
| 
| 
| 


tient Demeſne, Piniſters of the Fo:eft, 
(out of the Fozeſt ) Coroners, Infants 
under the age of 14. pears, Officers ofthe 
Sheriff, ſick decrepit men, and ſuch as are 
erempced by the Kings Charter: yer in a 
Grand Aſſiſe, pꝛeambulation, Attaint, and 
in ſome other ſpecial Caſes, ſuch men as 
are not erempted by reaſon of their Digs 
nity, ſhall be fo2ced to ſerve, notwitſtand⸗ 
ing their exemption in other Caſes. S& 
Daltons Office of Sheriffs, fol, 121. 52 H. 
J. Caps 14. 2 Inf, 127, 130. 378. 447+ and 
367, Counſellozs, Attorneys, Clerks , and 
other | ny of the King Courts, are 
not to (erpe on Jurics , But J find one Jury 

2 2 made 


3. Homines; they ought to be men, (pet 4 Jury ot 
5 there ſhall be a Jury of Women to try if onen. 


Exemption of 
Juries. 


Who are d 
be exempted 
from Jurics. 
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A Jury of 


Attorneys. 


In what caſes 
they ſhall be 
diſcharged by 
Charter. 


| 


Ar what time 
and ho the 
Charter ſhall 
he allowed. 


Tryals per pass. 
made of Attorneys of the Common Bench; 
and Grchequer , in a Caſe-bxought upon 
a Bill in the Exchequer, by Sir Thomas I 4 
Seton, Julkice, again Luce C. foz calling } £ 
pf him Traytor in the pꝛeſente of the Trei⸗ 
ſurer and Barons of the Exchequer, And 
this Jury of Attorneys gave the Juſtice. one 
hundzed marks Damages, 30 Aſſiſe 19. 


The Court frequently ozder a Jury of 
Perchants, to try Perchants Aﬀairs, 


Jf the Charter of exemption be; that he 
ſhall not be put in Juratis Afflſis ſeu recog 
nitionibus, s aliquibu« yet this thall — 
in a Mrit of Rightupon Trpal ok the Grand 
Aſſiſe, foy, he comes, not in in this Caſe 
by ſuch Proceſs as in other Caſes, butts 
choſen by the Oath of the 4 Chivaliers; any 
now he is in a manner Judge in this Caſe. 


| 
| 
{ 
| 
| 
| 


39 E. 3. 15 2 


Neither Call it exempt him in an At⸗ 
taint, noz in a Grand Inqueſt, to inquire 
of Felonies, &c, becauſe the Charter hath 
not this Clauſe, Licet tangat nos & here- 
des noſtros, 42. Aſſ. 5. by 


At the Niſi prius the Bayliffs of a Mill 
may ſhew a- Charter, that to try cot | 
tracts, & . within theUill, the Ing aeſt Gil 
be all of Peniens withoutt Fozeigners and 
this ſhall be allowed, and- the“ Fozeinners 
all' be oufted, 29. Aſſiſe 1. Do 


) 
F 
| 
| 
| 
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: So may the Burgeſſes, who are put upon 


.& Jury, out of the Borough, if have 
ich J. Charter. 30, Ante Is * 


- If a'man be Jmpannelled of an Tnqueſt Allowed © _* 
and ſhew ſuch Charter of eremption of without Writ, 
\ the ſame King in whoſe time hs heros it, 

This ought to be allowed without Writ, 39 


E. 3. 15. Rolls ib. 63 3. 


4. De viciner. de C. It is not ſufficient 
that they djpell in che County, dut they are 


to be of the eighbourheon, Rap le plus pro⸗ vime. 


cheins „ to the plate of the fa, as by Artic. 
ſuper cap. 9. it is appointed; They mult 
be mot near, ' midt ſufficient, and lea(t 
ſulpicious, ib. as J hall ſhew hereafcer. 


5. Quorum 'tuflider habear qustuor libras Sufficiency of 
terte, tenemem. vel reddit, per annum ad Jurors. 


minus; This ts their ſuffittenry'; where 
the debt oz Damages ( oz both together, 
1 Inft. 272.) amount to 40 ars d2 above. 
The (ufficieney of Jurors in other Caſes 
of leffer momont, is fl left to che diſtreti⸗ 
on of the Juffices, Forteſcue cap. 25. who 
(experiente tells us) never require Jurors 
under 4 li. per annum, attoꝛzding to the 
Statute of 27 Bliz. cap, 6. bekoze which, 
men of 40. 5, per annum, ſerved; But nei- 


ther this, no the Stat. of 35 H. g. extem 


to Juries in Cities, Towns Coꝛpdzate, 02 
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other p2iviledged places, oz in the 12. Shireg 
of Wales, ſo that there they ſhall be return⸗ 
22 ag befqze they lawtfylly might have 
been; foz the Jurors ſuſficency in Attaints, 
te the Geatues 13 H. 6. 5. 18 H. 6. 2. and 


As to the Statute 35 H. g. 6. The tryal 
92dained by that Statute, lyes only in ſuch 

actions, which Have their ozdinary tryal 
—— 12. men, and not moze, and by Writ of 
Nik prius, and this only in thoſe actions, 
in which the Proceſs of Yeaire facias, Hay 
beas Corpora and Diſtringas, lyts again 
the e and in no * actions, 


And although the only mention 
the Tul ut of illueg the Kings 
Courts commonly Holden — Weſtminſt. 
and if the adion be commenced in any 
other Court: pet if the Ine be joyned. in 
any of the Courts at Weſtminſter, it ſhall 
be tryed accoiÞing tothe ſatd Statute, and 
ſo if thoſe Courts are removed from Weft- 
minſter, the iſſues fopned in them ſhall be 
trped as the ſaid Statute directs, | 


And the wozds hetwigt party and party, 
ſhall only be intended ak per- 
ſons, and not betwirt the King and any 9- 
ther perſon, noz when the Ring - jopns 
with. any other perſon, in any action which 
by his releaſe o; pardon map be hh 
befoze the asien bzought. 


mccrq =c0C =» ime oy eo © = = 6, cc 
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- Which. is neceſſary to be known, in re- 
fot of Tales de circutaſtantibus, &c. Gee 
Williams his reading upon . this Statute 
lately tome out in pꝛint. Jn which are 
many ingenious ſpetulations, but becauſe 
they do not come often in p2actice,8nd the pꝛo⸗ 
ject of this Treatiſe, is only to contain mats 
ters: uleful foz pꝛadicers ; that the Book 
may not ſwell too big, J omitt them, reter⸗ 
ting pot to the reading it ſelk. Dee at- 
terwards in the Chapter of Challenges. 


It is the General courſe of: the Moꝛld, 
_ -men accozding to cheir * 
Foz Quantum quiſque ſua nummorum ſervat 
in arca, Tamum habet & ſidei : And ſure I 
am, the makers of this Law had cauſe 
enough to do ſo in this Caſe; ſo if men 
of leſs Estates ſhould ſerve in Juries, ſuch 
Fellows would only be ſhifted into Inqueſts 
as had moze need to be relieved by the 
8d. than difcretion to fife-out the truth of 
the fac: Tis hard to get an unbpaſſed 

Jury now; But ſurely, leſs rewards would 
fooner bzibe and byals meaner men, than 
theſe. Therefoze let poverty o; necoſſl- 
ty ſhould tempt , Every Juror mult habe 4 
li. per annum, as afozeſaiv,of Free-hald, out 


of Ancient Demeſne. And the Court may Jurors of 
in matters of great conſequence , dire A zþoye 4. 1, 
Venire facias, fe a Jury of abots-4 1. per p.r arawn. | 


annum, à piece, but not under. Cro. 2. part. 
"A - 672, Wit 
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672. But in ſuch Caſes (every one knows 

the Court 2 ozders the — 
notary to ctzuſe 48. out of: the | 
ook. of Free-holders, of the moſt ſnbſtanti/ 
u men in ede County, and the parties 
Trike out 12 om wen * Sheriff re 


ou, A Bin cw 


ws the den 2 
* ote in £01 mer times 'when cent 
— e in few mens hands, fach 


us had 40. s. per annum Were found ſufſicient 
men to ſovve on Juries. AftexESltaces of tw 
heritance coming in greater meaſure to the 
= dt was by che \{awStacute 25 Eliz, 
—— and the ſam eien 
in late amen, it mas thought 

— 

10 raife 1 


the wiſdom-of'a Partiament 
ts '20. I. per annum, 'to the um 
mens Etatey might de tyuledun the 
ment of moze ktowing Judges df fat, when 
chey becviiie lletgtous, — this war by an 
Act of 16, 127 Car, 2. cap. 3. which" 
but 8 p2dbarioner, and to continue but fo2'3 
pears, and from thente to the end vf the 
nere-Seffion of Parltament, it is expi⸗ 
red, but for that it may ibs vebtwed, as A 
humbly judge it expedient, J have thought 
fit to hint chu much conrorning it. 


Such a man who hath Land, Rent, 
Otte oꝛ other rot Apprendre, out ot an- 
tient Detheſn, to the cleat peurly value at 
4 li. of which he e an Alle, he uc 


SFS den uy 


gudente , t 
to be done. 
terning the Quality and ſufficiency of Jus 
rors, will come moꝛe pzoperly under the Ti⸗ 
tle Challenge, 4 will refer you thither; And, 
firſt, obſervs. moꝛe particularly, De quo vis 
cinet. the Jury ought to come. 
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ſufficient . Freehold, to be a Juror. Vide the 

ſaid reading, Where pou map know what 
Eſtate is ſufficient to make a man a Juror. 
See hic in the Chapter of Challenges. 


Et qui neg D. E. nec F. G. aliqua affinitate Jurors * 


JT 


attingunt, the Law is very cautelous, in nor be of af: 
yot- leading men into remptarion.; Theres fivity to the, 


foze leſt kindzed and Affinity ſhould wrong P 


the Conſciente to help a freind, our Jurors 
mult not be related to any of the parties ; 
And fox this Reaſon likewiſe, the Statutes 
p:obide, that no man of Law ſhall ride Judge 
of Aſſiſe, 2 Gaol-delivery , in his own, 
Country, 8 R. 2. 2. 33 H. 8. cap. 24. pet 


2 hereof, is often done by a non 


ez but how conliftenc with integrity oꝛ 
know beſt who — it 
becauſe molt things con⸗ 


Viſne. 
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C A P. VIII. 54 
Concerning the Yiſze, from what 
place the Jury ihall come, cc. 


Icinetum is derived of this-wozd Vieinus, 
and figniflefh Reighbour-hood , 03 
a place near at hand, oz a- Neighbour 
place, where the queſtion about the Laa is 
moved. Andthe moſt general Rule (faith 
Coke, 1 Inſt. 125. ) ig, That every Lua 
ſhall be, out of that Town, Parish, 9; 
Hamblet, oz place known out of the Wown, 
&c, within the Metozv, within the 


matter ok fact iſfuable is alledged, which is 


mot certain and nearef thereunto, the IAn⸗ 
Habitants whereof -may--have the better 
and moze certain knowledge of the fact. 


And if a thing be alledged in D. the 
Venue muſt not be of D. but de vicineto de D. 
fo: otherwiſe the eig bourhood would be 
excluded, Roll. tit. Tryal 622. 


And if the fac be alledged in quadam 
plates vocat. Kingftreet in parochia ſanctæ 
Margaretæ in Civitate Weſtm. in Com. * „ 

n 
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In this Caſe the Viſne cannot come out Pariſh. | 


of Platea, betauſe it is neither Town, Pa- 
rich, Hamlet, noz place out of: the Reigh- 

bour⸗ hood, whereof a Jury map come by 
Law ; but in this Caſe, it ſhall not come 
out of Weftminſt. but out of the Pariſh of St. 
Margaret, becauſe that is the malt certain. 
But therein alſo it is to be noted, that if 
it had been alledged in Kingſtreer, in the 
Pariſh of St. Margaret, in the County of 
Middleſex, then ſhould: it have tome out of 
Kingſtreet; foz then ſhould Kingftreer have 
been eſteemed in Law a Lawn: Foz when⸗ 
ſoever a place is alledged generally in plead- 
ing ( without ſome addition to declare che 


tontrary, (as in this Caſe it is) it (hall be Town: 


taken fo2 -a-Tawn. 


y And albeit parochia generally alledged is a parochia; 


place intertain, and map(as we ſeg by experi⸗ 
ente include divers Tawns; vet if a matter he 
alledged in parochia, it ſhall be intended in 


Law, that it containeth nomoze Towns chan 


one, unleſs the party do ſhew the contrary. 


But when a Partſhis alledged within a More 339. 


City, there without queſtion the Viſae ſhall 
come out of the Parich, fo2 that is mozecet- 
tain than the City. , 


If. a matter be pleaded done. apud Brad- 
ford in Forſeild in parochia de Belbroughton, 
the Venue ſhall be of Belbroughton, audnot 
of Bradford, fo; ar ſhall be intend- 

2 ed 


1 
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reer. 


—— — 
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ed to bea Town, and one Town ſhall not 
be intended to be in another Town, and 


-therefoze Bradford ſhall not be intended to 
be a Town: Rolls tit. Tryal 99x. 


8 ; 1 ' . b. = Me4 

The Venue ſhall ever be of the mot cer- 
rain place. - : ..:.. 2: ff „„ „ 
1 7 


Jn a Quo warranto fo2 uſing a Warren 
in D. if the Defendant: ſap: the Ville D. is 
parcel of the Manner of S. and pꝛeſtribes to 
Have a Warren within the ſaiv Pannoz and 
Demeſnes thereof,the Venire facias ſhall be of 
the Hannoꝛ, fox the Panno! by intendment, 
is moze large than the Uill. If the Viſne be 
de. D. and S. and the Venire facias be de D. S. 
and V. this is not good, becauſe it is too 
large. If apud Burgum de Plimouth, the 
Venue map be de Plimouih generally. If 
apud Vilam de Cambridge in Warda Fori, 
and the Venire facias is de Villa& Warda prz- 
dict. this is helpt by the Statute of Jeo⸗ 


—}. -... 


It the plate be out of a Town, the Ve- 
nue ſhall not be of the next Lawn, but 
from the place it ſcif, but the Sheriff ought 
to return the Jury de pluis prochein vill. 


In Tjecment of Land in Forefta de Ke- 
vennon in Com. the Venue map be de vici- 
neto Foreſtæ, fo; this is a placeknown,and 
by intendment, becauſeche Defendant Hath 
;4 _ not 
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not pleaded in abatement, L 
any Pariſh oz Mill. 


In inkerioꝛ Courts within Bozoughs the 
Venire-facias is Quod Venire ſacias 12. liberos 
Burgenſes Burgi & parochiz de B. alt 
there may be 12 Burgeſſes which are not 
inhabitants, Rolls tit. Tryal 622. Kc. 


his is out of 


The Venue Wal follow the ile, vide bie 
poſt ea. : ö ey , 


In Treſpaſs and Battery in London, if 
the Defendant juſtifie in Mid. by © Proceſs 
out of the Marſhalls Court, that he arreffed 
him, and becauſe the Plaintiff would not go 
withhim, he beat him, &c. Abſque hoc that 


he is guilty in London vel alibi, out of the 


Juriſdiction of the Court. To which the 
Plaintiff replies and acknowtedges the ar- 
reſt ; but ſays that he beat him at London 
de injuria ſua propria abſque tali czuſa, ànd iſ⸗ 
ſue upon this, This ſhall be tryed in London, 
and the wo2ds abſque tali cauſa are void, the 
tine being joyned upon a place rertain, ſcil. 
London, affirmed in a Writ of Erroz. Rolls 
ib. 624. But the Court ſaid, that he might 
have Demurred upon this Plea. 


; It a Treſpaſs be alledged in D. and nul pe Corpore 
tiel ville is pleaded, the Jury ſhall come de Comitatus. 


Corpore Comitatus. But if it be alledged 
in S. & D. and nul tiel ville de D. is plead- 
1 1 „ 5" ed, 


Mannor. 


De Corpore 


ed, The Jury ſhall come out de vicineto de 


Jury ſhall come de vicineto Manerii. But if 
Hall. came out of the Town, becauſe. that is 


there is a place certain where the Lam 
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8. Foz that is the moze certain, So if a 
matter be alledged within a Pannoz, the 


= @-: 


the anno: be alledged within. a Town, it 


moſt certain, fo: the Manno2 map extend 
into divers Towns. And all theſe points 
were reſolved by all the Judges of England, 
upon Conference between them, inthe Caſe 
of John Arundel Eſq; indicted fo2 the death of 
William Parker. 


where there may be a ſpecial Viſne, the 
Eryal. ſhall, never be de Corpore Comitatus, 
Leon. 1 part. 109. 


— =2 7 


If a venire facizs0ught to be of ont oꝛ moꝛe 
Vills in certain, in a County, and chis t 
awarded de Corpore Comitatus, This _ 
to be aided by the Statute of 21 Jac, of 
Jeofailes, ' foz this comes from the Vills 
out of which it ought to come, and from 6- 
chers, in as much as it comes.de Copore Co- 
mitatus. Rolls tit. Tryal 618. and many o 
ther caſes touching this matter. 


But in Ejedment of Land called S. am 
no place is named where the Land lyes, 
and. a Venire is awarded de Corpore Com. 
this is erroneous, and too large, 'becauſe 


aa SG woo wit ds nic ou. cos 


es, and pet it is not names in the Nar. as 
it ought to be. Hob, 121. But 


r — aaa —_ — — n_-— ww — wy 


Tryals per pais. 


But if the iNue be taken upon a title of 
— 8 whether Chivaler oz not, this may 
tome de Corpore Comitatus, becauſe that the 
lieu lou, &c, is not material. ib: 


Af A. by the name of A. of the County of 
Hamſhire bzing a Scire facias upon a'Recog- 
nifance in Chancery in the Countie of 
Mid: againff B. And the Defendant plead 


that the Plaintiff is Outlawed by the name 


of A. of the County of Cheſter, ts which 
the Plaiatiff replies, that he is not una & eadem 
perſona, this may be, by the body of the 
County of Mid. where the Writ is bought. 


ibidem. 


An a guare impedit fo the Church de Uſel⸗ 
bee, andthe Defendant pleads that there is 
no ſuch Church, the Venue ſhall not come 
de Corpore Comitatus, but de vicinetode Uſel- 
bee, fo2 this is a plate known, and it is in- 
tended the Church of Uſelbee is within the 
Ville of Uſelbee, Hob. 325. 


In a piohibition, if the parties be at if- wile. 


fue upon a cuſtom de non decimando of wood 
in the Mild of Suffex, the Venire facias all 
be de Corpore Com. oz the Mild is not Tuch 
a place, * whereof the Court may have conu⸗ 
ſance to be fufficient to have a Jury to come 
from this, foz the Mild is a wood by intend- 
ment. Hob. 348: An 
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Heir tryed +. Jn a real Action where the Demandint 
where. "©  demandsLand in one County, as Yeirtohis 
where not. Father, andalledges his Birth in another 
5 County, if it be denyed.that he is Peir, it 
ſhall not be tryed where the Birth is alledg- | 
ed, but where the Land lyeth ; Foz there che in 
Law peſumes it ſhall be beſt known who is 
Veir. But if theDefendant make himſelf Meir | t 
to a Woman, (fo that is the ſurer,and moze 
certain fide,and the Pother is certain, when 
perhaps the Father is incertain )- and ed 
therefoze there it ſhalt be tryed where che m 


Cro. 3- part. Birth is alledged, becauſe they have moze me 
818. Cro. 2. certain; Conuſance, than where the Land da 
Part. 393 lpeth. 3g 

all 


Baſtardy. And ſo it is where Baſtardy is altedged, || ca 
the Trpal ſhall be in like Caſe , Mutatis C. 

mutandis. 9 
ar e 
Non conceſſt: It the man plead the Kings Letters Pa- is 
where the tents, and the other party plead. non con- thi 
Land lies. ceffic, it ſhall not be tryed where the Lets ot 
| ters bear date, fo2 they cannot be denyed; m 
but where the Land lyeth, in 


Every . Tryal muſt come out of the I ch; 
Neighbour-hood of a Caſtle, Pannoz, Town, 
oz Hamilec, oꝛ place known ont of a Caſtle, 
Panno2, Town. oz Bamlet, as ſome Fo- 
refts, andthe like, as befoze,' 


Viine, 


"0 als per pal. 


Foe Plea cerning. the perſon ; Where the 


Plaintiff, &e den k r tryed nn the Writ —— — 
Froug it AC 
is bzought, | Common: | 


When, the matter alledged extendeth 


into a plate at the Common Law, and 
a plate within a Franchiſe, it ſhall be tryed 


# the Common-Law; | 


Patters done beyond Sea may be try⸗ 


ed in England, and therefoze a Bond 


made beyond Sea, may be-aledged. to be Marrers done 
made in any plate in England, if it bear — 


85 a6 Burdcaux in France, then it thall be — 


date in no place; But if there be a place 


alledged to be made in quodam loco vo- 
cat, Burdegux in France, in Iſtington in the 
County of Middleſex, and from thence chall 
come the Jury 1 Inft. 261, Lach, 4. and 5.90 
if che Tenant plead that the Demandant 


is an Mien bozn, under che Obedience of . 
the French King; and out of the Legiance, Alien. 


of the Aing of England; the Demandanc, 
may reply, that he was boꝛn at ſuch a place 
in, England, within the Kings Legiance, 
and hereupon a Jury of 12. men ſhall be 
charged; and if they have ſufficient Evi⸗ 
dence that he was bozn in France, 02. in 
auy other plats out of che Nealm, then ſhall 
15 find, that he was bozn out of the Kings 
Legiance, And if they have Cuffcienc 
Evidence he was ** in England. 
2 


Law. 


rog 


— 
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o Ireland, oʒ Guernſey, oꝛ Jerſey, o elſewhere 
within the Kings Obedience, they thall 
find that he was bon within the Kings 
Legiance.And this Hath ever been the pleads 
ing, and manner of Trpal, in that Caſe. 
So of other things done beyond Sea; the ad 
Things done verſe party map alledge them to be done at 
beyond Sea- ſut ha place in England, froni whence the Jury 
ſhall come, and in a Special: Uerdic, they 
Lib. „. 26, May find the things done beyond Sea. Ib 


lib. 7. 26. 

5 5 A 7 
So when part of the ad is mne in Eng, u 
pare without land, and part out of the Nenlm, that part I f 
"he Realm, Chat is to be perkozmed out of the Realm, | 14 
and part ff iſſue be taken therenpon,: hall be tryed | © 
within. here by r2 men, and they ſhall come out of | 
the place where the Mrit oz Action is 

bought. Ib. lib. 6. 48. 


ASS 


Erroz, foz that Judgment was given by 

Full age tryed default againſt the Defendant, being an Jn- 
where the fant, iſſue was taken that he was of full | 1 
Land lies. age. And Godfrey moved, whether the || fi 
Tryal ſhould be in Norfolk, where the Land || fi 
was, oz in Middleſex, whers the Action | ® 
was bꝛought. And the Court held, that it it 
ſhould be tryed in the County where the 01 
Land lay; and Tanfield ſaid, Jt was ſo it 
adjudged in the Kings Bench, between n 
Throgmorton and Burfind. Cro. 3. ' part- ti 
318, | q 
| 1 
Queſtions 
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Nuelſtionsi of Title ok Land ( except by Where he 
ſpecial order of the Judges! in fome caſes ) ud doch ly. 
are to be trped in the County where the 
Land lieg, faz che Law is, that all real 
and mitt actions, as Wat, Ejectment, 

& c. muſt be t12ought in the County where 

the Land is. But Debt , Detinue, Account, Tranftory 
Actions of the Caſe, "Batterp, &c. are of Actions. 
their own narute Tranſitozy, and pet 

they ought to be laid anv "tryed in their 

pꝛoper County, where the fac was done, 

unleſs the Court oꝛder the contrarp, foz 

ſome Spectal reaſons; and if they are 

laid out of the pꝛoper County, dayly pꝛa⸗ 

cice' tells us the Court may alter the venue 

upon A ffidavit, of the true place of the fact. 


All Criminal matters are to be tryed Criminal 
where the offence is committed. matters. 


Ik the Venue ariſe in two Counties, This is called 
the Jury upon 2. Venire facias ſhall come 2 Joy nder of 
from both, 6-0ut of one County, and 6. Suse 
from the other. Cro, 3. port. 646. but Jury — 
by conſent sk parties, entred upon Reco2d, wo Counties. 
it may be by 5. out of one, and 7. from the 
other, as appears, Cro. 3. part. 47 1. where 
in Replevin, the Defendant avows foz Da⸗ But out of 
mage feſant; The Plaintiff: by his Replica- wore than 
tion, claints common by Pꝛeſtription in loco 1 u cor be 
quo, &c. being Broadway in the County mad 
of Worceſter, ITN his 3 
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of D. in the County of Glouceſter, and 
{Tuecheretipon, and 2 Venire facias awarded 
to the Sheriffs of the ſeveral Counties, and 
now 7. of the County of Worceſter appear, 
ed, and 5. of-Glouceſter, And although 
there ought to have beens,. ſ\wozn of each 
xCounty,to try that iſſue, as appears 49 Ed:3. 
I. 31 H. 8. 46. pet by the aTent of parties, 
thoſe 12 who appeared, by advice of all the 
Juſtices, were ſwozn, and tryed the iſſue, 
And it was commanded that this ACent 
ſhould be encred upon Reco2dz fo2 other- 
wiſe it would be a range Pꝛecedent, 


In an Aſſile of Common in Conſinio Co- 
micatus,” and: the: iſſue be, whether he hap 
Common by p2eſcription in Land in one 
County, appendant to a Pannoꝛ in ano- 
ther — this _ be W by both 
Counties. | 


The {ame Law is in Treſpaſs — in 
one County ( which cannot be in confinio) up- 
on ſuch an iſſue, the Trpal ſhall be per am- 
pideux Counties. 49 E. 3. 20. Ste Rolls 


tit. Tryal, 599. &c. many caſes where the- 


J ury wall come trom two C ounties. 


Jn an Adion upon the Statute of Marles 
brio ge; fo2 taking a diſtreſs in one County 
and chaſing in another County, upon not 
guiltp, che Trpal hall be only by the County 
where the chakng is, f02 this is all the cauſe 

po the agion, 4-1. 6. 4 In 
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In Eſcape upon an Arreſt in one County, Eſcape: 
and an Eſcape in another County , upon 
not. guilty , this ſhall be tryed, where the 
Eſcape is laid, fo2 the agion is upon the 
Eſcape. Rolls ib, 602, 


In an Action of Trover, apud Paxton in 
Com. Hunt. the Defendant pleads a Bargain 
and Sale, apud Royſton in Com. Hertford, 
in the Parket there, whereby he after ton 
verted them, apud P. in Com. Hunt. The 
Plaintiff ſaith, that he was poſſeſed of thoſe 
Goods, apud P. in Com. Hunt. aud that 
J. S. there ſtole them from him, and by 
Covenant betwirt him and the Defendant, 
at P. in Com. H. he ſold them to the Defen⸗ 
dant, ag he hath pleaded: The iſſue was 
upon the Sale made by Covenant, &c, And 
it was tryed in the County of Hunr, and 
found foz the Plainiff. And it was moved 
to be a miſ-trpal; ſoꝛ it ought to have been by 
a Jury of the County of Hertford, oz at leaſt⸗ 
wiſe by a Jury of both Counties; But it was 
adjudged to be well tryed becauſe the Sale 
is confeſſed, and the Iſſue is upon the 
Covenanc alledged in Hertford, ' Cro. 3, 
part. 511. 


Covenant in 
P. to ſell at R. 


Jn Debt upon a Bond in London, the (1,0, co: 
Defendant pleaded an Uſurious Contract — 
in the County of Warwick; the Plaintiff ther County. 


replyed, that the Bond was made upon gosd 
conſideration, Abſque hoc, that it was _ 
0 02 


Tryals per pais, 


foz ſuch Ulurious Contract: the Trpal 
hall be in the County of Warwick ; fo; 
the Bond is confeſſed, and the uſirry in 
A Dures ſhall Warwick is only in queſtion; ſo if the iſſue 
de tryed be; whecher che Deed wers made by Dur 
m__ not the Tryal ſhall be where the Dutes, ant 
Aa i not where the Deed, is ſuppoſed to be 
rough, made.” Cro, 3. part. 195. 


Surender. Where ifue is taken upon a ſurrender, 
ik ſhall be "tryed where it was alledged te 
be done, and not where the Pannoꝛ is, of on, 
whiththe Copy-hold is holden. ib, fo, 260. Þ the 
Br. tit; Viſne 114. mei 


Ward or In an Aſſumpfit laid at London in Warda 
Hundred, no de Chespe, the Venire was De parochia de 
good Niſie. Arcubus in Wards de Cheape, whereas no 
Variſh was menttoned befoze in = Count, 
adjudged that the Venire Was ill laid in the 
Count, foꝛ a Venire facias may be of a Cow, 
Pariſh, Wannoz, oz other place known 
but not of a Hundred o: Ward, ib. and fs 
it is adjttdged, ib. Cro. 1 part. 165. foz the 
Ward in a City, is but as the Hundred in & 
County. The Pariſh in London is in lien Ir 
of a Ain and the Ward of a Hundred, Roll. F Sta 
tit. Tryal 620, 621, 622. vide hic apres. 


city. Where the Viſne is laid to be at a City, 
in an Action bꝛought in a ſuperio: Court, 
oz within the City, though it be both a 
City and Countp, the Venire facias _ 


Tryalsper pais. 

be de vicinet. Civitatis, Lach, 258, Though ic 
ath been held not good, but that the V enire 
cias mult be de Civitate, leavingout Vacines, 
as you map read in Stamf. 155. But nom the 


Caſe in Cro. 2. part. 308. and Bulſtr. 1 part. Rolls 622, 
129. ſap, that all Venire facias 's are award- 623. 


Jod de vicinet. Civitatis, Which is intended as 


well de Civitate itſelf, ag de vicinet. infra Ju- So in all infe- 


tiſdictionem of the City. Md lo it ia, de vic 
net, Civitatis, 02 de vicinet. 02 deCivitate Co- 
| ventry,Eborum, Norwich, Sarum, Briſtow, Ex- 
on, and all other Cities which are Counties in 
themſelves. In all places beſides London, no 
mention is made of the Pariſh oz. Ward, Ib. 
493. But. in London the Pariſh and Mard 
is mentioned. And therefo2e it wag'adjudged, 
Cro. 2. part. 150, That it was not good to 
alledge any thing done in London generally ; ' 
But it maſf be, in what Pariſh from whit 

a-Venire map be; But where a thing is la 

in Citp, in alta Warda there, and the Venire 


rior Courts. 


fxcias ta from the City ouly, it is well, betauſe Ci. 


it ſhall be intended there be no moze UWards 
in the ſame City. Cro. 3. part. 282. 


In an action againſt the Hundred upon the W 


Statute of Winton , &c. upon the Roll the 
Venire facias ig awarded of Bradley quod eft 
proximum Hundredum, and the Venire facias 
is generally of Bradley. This is well, becauſe - 
bythe Roll it appears that Bradley and 
the Hundred were all one, Roll. tir, Tryal 
398. 

If 


Ward. 


De vicznet. 
left out, ill. 


Where the 
Land lies. 


Tryals per pais. 


If a thing be laid done, apud Briſtol, 
viz, in'Wardz Sante Mariz in Warda de 
Ruliff, and the Venire facias is de Warda de 
Raliff; this is not good. ib. 619, 


But if it be afledged in a Mard in the 


City of Briftol, &c. the Venue ſhall be of 
the Ward, not de Civitate. 


A Vefiire facias was awarded from T. 
and not de vicinet. de T. and fo2 this cauſe 
reſolvedto be ill, and not amendable. Cro. 
2. part. 399. Bro. tir. Ven. fa. 8. 


If the iſſue be, Si rex cor ceſũit per lite 


ras patentes, The Trpal ſhall be, as hath 


been ſaid, where the Land lies, and not 


where the Patent . was made, becauſe the 
Patent is of Recozd; and if it be traverſ- 
ed, it. ſhall be cryed by the Record, and 
therefo:e the iſlue being upon non. conceſſi, 
the iſſue is not upon the Patent; hut where 
the iſſue. is upon non conceſſit, 02 non di- 
miſit, of a thing which paſſeth by Deed; 
the Tryal ſhall be where the Gꝛant oꝛ De⸗ 
mile is alledged: But of a Feoffment, oz 
Leaſe foz life pleaded, the iſſue being non 


Feoffavit, oz non dimiſit, Libery ought to be 
made, and therefoze the Ttpal ſhall be 


where the Land lies. Cro. 2, part. 376.3 
Part. 259. 


SaSe nere 


Ttyals per pais. 


Where the offence is laid in the Count 


to be in one County, andes Juſti ſication 
in another County, and the Plainri 


113 


Where the 
action is laid 
n Inone Coun. 
intiff replies, ty, and the 


de injuria ſua propria, &c, The Viſne ſhall Juſtifcation 
be where the Juſtiſication is alledged; As, in another, 


one Example koz all, to tfuſtrate, In an 


the Tryal ſhalk 
be where rhe 


Acion upon the Caſe, foz words ſuppoſed junifcarioa 


to be ſpoken at Bridg-North, in the Coun- is. 


ty of Salop, the Defendant pleads, that he 
ſpake them as a Witneſs upon his Dath, 
upon an iffue tryed at Chard, in the Coun- 
ty of Somerſet, The Plaintiff replies de 
ſon tort demeſne, &c, And thereupon it was 
tryed by a Venire facias of Bridg-North , 
And Erro2 thereof aſſigned, becauſe it ought 
to have been by a Viſne of Chard, where 
the Juſffifiration aroſe, and it was held 
clearly to be a miſ⸗trpal; and not aided by 
the Stat. of Jeofailes, wherefoze the Judg⸗ 
ment was reverſed, Cro, 3. part. 468. 261» 
870. More 410. | 


Replevin, taking 2 Moꝛſes at ſuch a 
place in Denford in Com. Northampton, the 
Defendant makes Con ſans as Bayliff to the 
Lo:d Mountague of his annoy of S. which 
anno! is holden of the Honour of Glouces 
er, and that the place in which, &c.is with- 
in the ſaid Honour, and attedges a Cuſtome 
within the ſaid Honour, on which Cuſtome 
the parties were at illue, and the Venire fa- 
cias was from Denford the plate of taking, 
„ which 


Honours. 


Tryals per pais. 


which was moved after Uerdic, fo2 that 
the Venue was not io large as the iſſue, 
which was the Yonour, and of this opini- 
on was the whole Court of C. B. Paſch. 13 
Car. 2. Hull verſ. Benning. 


Eut the great queſtion was, whence 


the Venue ſlould ariſe in this Caſe, and 


per Bridgman Ch. Juſt. and Juſt. Hide, in 
no Caſe can a Venue ariſe from an Honour; 
and Cb. Iuſt. ſaid, he had cauſed the Protho/ 
notaries to ſcarch foz Pzeccdents, and they 


SS. & WL 


not. 


Cb. Juſt. and Juſt. Hide, ſecmed that the 
Venue ſhotild be de Corpore Comitat. Hob. 
266. 249. But when the Court was after 
move d foz their opinion, they bad them take 
a Venire facias att he it per il, and would give 
no opinion. 5 | 


An action of Debt was bꝛeugl t on a 
Fond to-perfozm Covenants in an Inden⸗ 


ture, wherelp the Deſendznt had granted 


to the Plaintiff, a walk called ſhrob-walk in 
the Fozeſt of-—— in Cem. Northampton, 


and Covenanted fs; peaceable injopment, &., 


and 


Tryals per pats. 


zud he was ouſted per Earl of Northampton 


who had right, on which Right iſſue was 
jopned, and the Venire facias was from Shrobs 


walk. . 


Per Cur. It's not good, foꝛ it appears by 
the Necoꝛd that *hrob-walk is not aVill;but it 
the Obliga ion had been laid to, be made at 
Sbrob⸗ walk, the Venue ſhould ariſe from 
thence as a Vill. Inter. Stirt & Bales Paſch. 


19 Car, 2. F. R. 


The Venue ſhall follow and be accozding — 


to the (Tue. 
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f what 
Yo 


As fo) w92ds in Warwick-ſhire Thou art a Vide hic ante 
Thief and ſtoleſt my Iron: The Defendant ju- © 29a 


ſtiſies c ſays, the Plaintiff ſtole the Iron in 
Leiceſter⸗ſnire, and hꝛought it into Warwick- 
ſhire, and therefoze he ſpake the wozds in 
Warwick ſhire, If the Plaintiff replies de in- 
juria ſua propria abſque tali cauſz, the Jury 
thall come from Leiceſterſhire, «to which the 
abſque tali cauſa refers, fo2 the wozds are at⸗ 
knowledged. See Rolls tit, Tryal 598, 623. 


When part of the matter to be inquired 
of, is in one County 02 place, and part in 
another, the Trpal ſhall be there where the 
beſt Conuſans of the matter may be. 


As in an adion upon the Caſe, the Plains 


From the 


uff declares that the Defendant took the place beſt 
X Q 2 Ho ſe 51714. 


716 


i 


Where the 
Counties 
cannot joyn. 


Tryals per pais. 


Moꝛſe of A. at S. and ſold him at D. to the 
Plaintiff as his pzoper Poſe, and afterwards 
A. retook the Hozſe. If the Defendant 
plead that the pꝛoperty was in him at the 
ſale, upon which iſſue is iopned ; The Venue 
thall be de S. where the taking is ſuppoſed, 
ko; there the pꝛoperty may be beſt known ; 
which is only in queſtion.42.Af.8.ſee ſeveral 
caſes in Rolls ib, 603, under this head. 


If the iſſue be whether L. did ride from 
London to York, and from York to London 
5 times in fix days, this may be tryed by 
London only. Although part of the matter 


to be inquired of was done in each County. 


In an action of Battery in London, if the 
Defendant juſtiſtes in defence of his poſleu / 
on in D. in Eſſex, andthe Plaintiff ſays de 
fon tort demeſn ſans tiel cauſe, . this ought 
to be tryed by both Counties if they might 
joyu, becauſe he map be found guilty at an- 
other day, and therefoze becauſe they may not 
jopn, this map be trped in Eſſex, 


Ok Aſliſcs in confinio Com. Sce. 1 Inſt. 154. 


In caſe foz woꝛds in one County, ik the 
D:fendant juſtifie in another County, and 
the Plaintiff reply de ſon tort demeſn, &c. 
although the Counties ought to joyn, if 
they could, and the Juſtification is pꝛincipal⸗ 
ty put in iſſue, yet the Tryal may be in ei 
ther County at the Elecion of the * 

ä n 


- 
at. wed Sas 4 pr 


Tryals per pais. | 317 _ 


— : 


Jn Ejectment in London upon a Leaſe Rolls tit. 
made there of Land in Mid. if the Defendanc Tryal 620. 
plead not guilty, this may be tryed in Lon⸗ 
don, becauſe the Counties cannot joyn, al- London can- 
though the Jury ought to enquire of the E- 29999 with 
jectmentin Mid. and judgement affirmed in County. 49 E. 


a Writ of Error. See Rolls tit. Tryal 602, 3. 20. 


Two Counties may joyn although they 
be not neareſt, nay though 20 Counties be 
between them. Finch French. 59. 1 Inſt. 154. 


But if it be ofa Leaſe at Ickford of Land 
in Bury in Suff the Venue muſt be of Bury not 
bf Ickford. ib. 619. 


If the iNue be taken upon the name 02 where the 
condition of the perſon, this ſhall be tryed writ is} 
in the County where the Writ is bzought, brought. 
21 E. 4. 8.foz this may be well known there. 
Rolls ib. 615. 


Where the iſſue is to be tryed upon a 
point which ſhall be tryed by two Counties, 
and one cannot joyn with the other, this ſhall 
be tryed, where the Writ is brought. 21 
E. 4. 8. but foz this ſee befoze where the 
Counties cannot jopn. 


Where in o. 


In Debt in London againſt I. S. of D. in ther County 
Flex, if the Defendant ſaith that he was at than where 


the writ is 
S. in __ at the time of W hy — 


yah Tryals per pais, 


Write, and not at D. this ſhall be cryed in 
Eſſex, and. not where the Writ is bzonght, f 
fo2 none tan know where he dwelt To wen | 
as the County of Effex. 12 H. 6.5. 


n 

Vide many taſes in Rolls ib. 6: 15 _ ql 

about this matter: | $143 ĩð ᷣ n 

n 

In an Action of * Caſe 3 m 

Where the Upon an eſcape in London, and the Arreſt laid vi 

eſcape was, t6 he in Houbamptonz adjudged, that the Viſne h. 

— — ſhall be where the eſtape was, betauſe that C 
Arreſt vn, is the grounyof the Aion, and not e 

the Arteſt was; Cro. 3. part. 271. 


Jn Debt upon an Obligation, * 

was pleaded, apud domum manſionalem Re⸗ 

Roriz de Much. Hadam, and the Vedire ſaci⸗ ta 

as was de vicineio de Much-Hadbam, where it 

ought to have been de vicinet. Rectoriæ de m 

Much-Hadam; but it was adjudged good, th 

becauſe Much-hadam is here intended a Vill. Pl 

ib. 804. So vou ſee, that where a thing is ed 

+ ReRoriz, àlledged to be done at the Capital Mouſe * be 

of D. there the Venire ſhall be of D. Foz 

Cote that is intended to be all one with the Vil, D 

; But where it is at the Caſtle of Hertford, te 

Rolls tir, Try- &c. there the Venire facias ſhall not be de on 
al 621. vicineto de Hertford ; but de Caftro de Hert- 

ford, fo Caſtrum Hertford is intended a 
diſtinct place by it ſelf ; and ſoofall Calties ed 
Cro, 2. part, 239. More C62. | de 


A 


Tryals per pais. 219 


A Venire facias map be awarded of a Ca- 
tic, Rolls 618. 


Where the iſſue is not parcel of the Man» wannor.: 
noꝛ of D. oꝛ the Cuſlom of a Bannoz is in 
queſtion, the Venire ought to be of the Pans 
oz. Hob. 284. Cro;2.part 327. At the Pan⸗ 
noꝛ be laid to bein a Vill, the Venire facias Rolls tit. Tryi 
map be ot the Pannoz in the Vill, as de al 621. 
vieineto manei ii de Stanſted- Mall in Winds 
him. Cro. 2. part. 405 More 851. Arundels 
Cale. li. 6. 14. 


The Ng cannot be of A ſrite of a Pan- 
noz. Rolls tit. Tryal 618, 


In the Common Bench, in Treſpaſs, fo2 
taking away a Bag of Pepper, the Defendant 
juſtiſied as Servant of che Mayor and Com- 
monally of London, fo Wharfage due to 
them, by the Cuſtome of London, which the 
Plaintiff retuſed to pay. The plaintiff reply- 
— that the Cuſtome did not extend to him, 

bezauſe he was a Free-man of the City, and 

ought not to pay Mharfage, to which the 
Defendant re-fopned, that the Cuſtom ex- 
{tended to him, as well as to rangers ; up- 
on which, iTue was joyned. 


London. 


Reſolved, 1. That the iCue ſhould be try⸗ ge We os 
ed per Pais, not by the mouth of the Recor⸗ 
der, becauſe he certifies nothing but what 
the Mayor and Aldermen n. are cons 
cerned in the cauſe, Chat 


Tryals pet pais. 


2. That the Venire facias ſhould not be 
awarded tothe Sheriffs of London, no; Mid- 
f dleſex, becauſe the Trpals there, are by 
Where — Free-men, But it ſhall be to the County 
— next adjopning, viz. to the Sheriff of Surry. 
ry next ad. So Whereany City is concerned, the Venire 
joyning . facias ſhall not be directed to the Officers of 
| the City, but to the County next adfoyning. 
Hob, 85. Stiles 137. More $71. vide hic 

cap. 2. 


Ik the ilſue concern the Mayor and Com- 
monalty of a Town, the Array ſhall be made 
all of Fozeigners.3 1. Aſſiſe 19. vide Rolls tir, 


Tryal 597. 


$0 if the iſſue concern the Mayor and 
Commonalty, &c. *although they are not 
parties, yet the Venire facias ſhall be directed 
to > Sheriff of the next County. 15 E. 
4. 18. 


Where a mau Where a man lends a Hole to another 
lends his to till his Land, and the Yoſe dies with er⸗ 
horſe in one *eeffive Labour, the Viſne ſhall be from the 


in another, not where the delivery was. More 887. vide 
Vine where Hob. 188. Rolls tit. Tryal 615: paſch, 22 Car, 
he b ſpoiled. 2. B. R. Horſſey verſus Potter. An action of 

the caſe was bꝛought foꝛ mifuſing an Yozle, 


Coed place where the ercefſive labour was, and 


in Itinere; the Contract was laid at Swaf- 
ham in Norf. and the riding to Peterbo- 


—-$------3 7 


Tryals per pals. 

tough in Northampronsſhire , where the 
Hoꝛſe dien, it was tryed in Norf. and the 
Court ſeemed that it ought to have been try⸗ 
ed in Northümpton⸗ſhire, where the damage 
was done; and not where the contract was 
made, bur it was aided by the Stat. of jeo⸗ 
failes, 17 Car. 2. cap. 17. ( aſter Verdict) 
that Statute being then im fte. | 


Where a pzomiſe is laid. one plate and Promiſe in 
the bzeach in another, the Vine muſt be one placeand 
accozding to the event of the iſue, whether Preach in an. 


it be taken upon the pꝛomiſe, oz beach. But ne guided 
if no place be: aledged foz the bzeach, and by me iflug, 


illue be taken upon it, the Viſne muſt be from 
the place of the pꝛomiſe, which ſhall be in⸗ 


tended right, where the con 
not, ſee Godbok 274. 


Eaſter 39 Elz. Jn the Kings Bench, Treſ- 
paſs, Aſſault and Battery, en Wilts, conti- 
nuing the Aſſault in Middleſex, and adjudg⸗ 
ed that the Jurors ſhall teme out of both 
Counties. More 338. 


The name of 'a Pannoz, 82 Land, 0} miſaomer, 
other local thing, ſhall be tryed where it lies, 
becauſe it is local; but che name oz additi- 


* An 


trary appears 
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Wu 


1 
| | Mel per pais. f 

In Covenant upon an Fiventure of De: 
mile vf the Rectory of Srakes Church, in 


Where the Yhe County at Oxford, That che Defendant 
Land lies. Had good Power and Aurhoriry to dtmiſen 


Che Indenture was alledgedco be made at 


London, ard the Venire facias ag awarded 
to the Sheri uf Oxon, and this being ab 
ſigned fo Erro, Judgrmenc was affirmed, 
and this adfavifed to be good. More 710. 
neee vide 


Pg. 75. 5 
Where the zn Debt an. an Oblightion im vix 
Land lies and Countp td m Covenaacs a Tae, 
not where the ad che namments were ta aty 


Writ, &c. ther C db Loa thall be where 
the Land and paynents att. 4% E. 3. 42. 


* Debt upon a Leaſe in one County, 
che papſmient ol the Kent upon che Leal 
len there ua, bit the Land iwas in an- 
— — Coat md che payment mon thy 
Land ; this ſhall be they white.the am 
and payment was, fo: he was bound to pay 
this there onthe viltreſs. id. 


—— worn a ho — 


nnn 


Where the If Debt be bzought foꝛ Rent eqn a Leaſe 
Land and f pears, and the Action is bꝛought, where 
Writ, ©. the Landis, but the Deed or the Leaſe — 

ate 


2 ” 
We 


Tr where hoWahw way, in 
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Tryals per pats. 


Date in another County, the Tryal wall 
he where the Land and Wris is brought, 
43 E. 3.8. The iſſue being whether the 
Lefo2 had 4 conditional eſtate oz not, 194 
lawful eviction. 


If the iſſue be in an Atjſs whether the oo ws. 
Tenant he tho eldeſt Son of J. S. and hic here nor. 
birth is alledged in another County, yet this 


ſhall be tryed where the Land is. 46. Al. 5. 


If an infant hing an Aſſiſe, and a re- 
leaſe of His Anceſtoz is pleaded againſt 
him dated in another County, this mult. be 
tryed where the Releaſe ig dated, and not 
by the Aſſiſe, although the Plaimiff be an 
Infant, and the circumſtances ee to be in- 
quired. 21 E, 3 2Q. See Rohs ib. G11, 


In caſe if the Plainciff detlare upon a truſt Vere from 
at D. and of a wong. at S. upon fot gg couny, 
guilty, if it appear the truſt is not material, and where 
the Venue ſhall only come fram S. and not nor. 


from both places, one not being material. 4 . cap. 


In caſe foꝛ Copping a way from ſuch 
place, to ſuch a place, and that the ob- 
| Trucion was at D. upon not guilty the Ve- 
nue ſhall not tame fram D. onlp, fo all the 
way is put in iu. 


In Treſpaſs in one Vill, and a releaſs 
pleaded dated in another. Vill, within the 
- e d eee 
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By Corpore 
om. 


Pariſh, 


Town, 
$ ©. V.s. 


Tyyals per pals. , 


Ame County, upon non eſt factum, this | Ha 
ſhall be tryed per azmbideux. Rolls ib. 624. fro 
vide hic anie. See Rolls ib. 615, many caſes Le 
about this. FL Ve 
Co 

Where the Venue cannot be from a Vill, J Ha 
Hamlet oz lieu conus, there it may be de leſ 


Corpore Comitatus, foꝛ if it might not be ſo, 
the cauſe could not be tryed. | 


A lieu conus is a Caſtle, Pannoz oz 0- 
ther noto2ious place well known, and ge⸗ 
nerally taken notice of by thoſe who dwell 
about it, and not a Cloſe oz Paſtuxe of 
ground, 63 ſuch like place of no repute. 


A Cuſtom of a County is to be tryed de 
Corpore Comitatus, foz the Cuſtom runs 


Meinen the whole County, * © 


Where the Pariſh is named by way of 
denotation,oz explanation of the place where 
the Fact is alledged to be done, as at the EA. 
riſn. Church of Hauk Huck, nol, there the Ve- 
nire ficlas ſhall be of the Town, not gf the 
Pariſh. Bulſtr. 1 part. 69,6 11. 


Ik the Fact be alledged in Kingſtreet, in I thi 
the Pariſh of St. Margarets, in Com. Mid. J Ex 
— have already heard that the Viſne ſhall I fin 
be ktom Kingſtrett, betaule it is intended ts in 
be a Town; but where it is allebged to de U Up 
done at Grays/Ian-Hall, 02 Lincolns/Inn- aq 


Hal, 
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Hal), &c, in Holborn, the Viſne ſhall be 

from Holborn, which is the Town; foz as 

Yelverton ſaid, it was never heard of any lan of Court. 
Venire facias to be had of any of the Inns of 

Court, Bulſtr. 2. part. 120. eſpecially of the Not from 
Hall, becauſe it cannot be of a Houſe, much houſe or haf. 
leſs of a Hall. . 


Jn Ejetment upon a Demiſe made at 
Denham of Lands in parochia de Denham 
prxdict, The Viſne may be of Denham, oz 
of the Pariſh of Denham, becauſe Denham 
and Parochia de Denham pr dict. are all one 
by intendment of Law, Bulftr. 2, part, 20g. 
More 70g. Hob. 6. But when it appears 
by the Recozd, oz is intended that the Pariſh Pariſh, 
js moze ſpacious than the Town, as the | 
caſein More 837. where in Ejedment the 
Leaſe was alledged to be made at Bredon, of 
Tythes in W. and W. Hamlets within the 
Parith of Bredon, there the Venire facias muſt 
not be of Bredon, but of the Pariſh, becauſe 
it appears, that the Pariſh extends kur⸗ 
ther than the Town. Hob. 326. 


Where an Action of Debt foz Rent, is For Rent 
bzought upon the privity of the Contract, by where the 
the Leſſor, as. againſt the Leſſee, oz his died nend 
Executors, fo2 Arrearages due in the life- 
time of the Teſtator, the Viſne may be laid 
in any plate: but where the Action is bꝛaught 
upon the privicy in Eſtate, as againft the 
Adignee of the Leſtee, oz his Executors, fo 

; | Rent 


* 
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Rene due after the Teftators death, the Viſre 


mulk be, where the Lands lis. Lack«mif 
printed, 1297. 262. 271. u. li. 3.44. 7 


And ſo it was adj. in caſe of Halt any 
Arnold, Mich. 1656. B. R. and it was furs 
ther adj. there, the Caſe being of a Leaſt 


326 ' 


ſhire, rendring Rent papable at the Old 
q Exchange, fo2 which action is dzought by 

the Pal. It there had been ns place 47 

ment, the Heir muſt have bꝛoughe 

tion where the Lands lie, but the place” of 


payment being in anocher County, he haghts 
Slection,ns on a Leaſt foꝛ years of Lands in 
tio Counties. 
Debt for rent Walkers Caſe, m Debt pon a Lene of 
of tand in Land inanother County, Nihil debet Mal 
— be tryed where the anton is bzought, Br, 


tit. Vine 119. Vide pag. 93. 


In Replerin b2ought by Strede, inf 
Hartly, fo taking 4 Didre(s at 55 don, 
the Defendant made Conuſance ob pt 6 
becauſe that locus in quo, &c. was * 
of W. H. as of his Pannez of - 
4 hors 9 — fee the Veni 


de Baildon ; 
wen = 
tuoug h. © ar the Court Hall . 


Mannor. 


made at London of Lands in Menmouth, 
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dun it oth not. - appear (0 
L like cho 


If the Sheriff return that there are no — near 
Fregeholders- of that Viſae, oz if the Vilſne 7 — 
bs whore the Kings ric runs not, A in 
the Cinque Poris, &c ; in 4 place Where Cinque Ports. 
the men are pꝛiviledged from lerving on 
Auuies ant of that plate, as the Iſle of Ely, &c. 
Aden pia iatiff may way 4 Venire faciasof the 
Vie ment joraing, and if the Vilne be in 
Walkyſvu bricie le Roy ne yoo 
farias.. ſhall be diveced co the 8 


Amn action: Hundred, the V 
e fene r go ter 
dred genen. 


Neletit. Tryal 30 
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An an Appeal of murder committed in the  « 
Cinque Ports, although the Wing be conter, © 


ned, pet becauſe this is betwirt common per / © 
ſons, the Venire facias to the next adjoyning il 
Vill.ibidem. 

9 If the ifue be zoyned of a matter in te- 7; 


land, this ſhall be tryed by a Jury ot the U c 
next County in England. ib.“ 


prochein If the iſſue be to be tryed by the Vende t B. 

Hundred. à Pannoz, andthe Plaintiff ſuggeſts thathe in 
ts L020 of the Hundred in whith the Panne | 3; 
is, and that all within the Hundred art & tt 
within his Diftreſs, if the Defendant at WW ſu 
knowledge this, the Venue ſhall not be e 0 
848 Comitatus, but of the next Hundred, fr 
fo: if it ſhould be de Corpore Comitatus, this ar 

Gould be tryed by the Tenants of the paw 

no2. Rolls ib. 667. f 900 eien 


vide mif- Ak the Viſne is in ſonte part miſ-awarved,o} 
awarded in fited out ot moꝛe plates ozfewerthan it ought 
* to be, ſo as ſome place be right namen, chis 
is aided by the Stat. of Jeofailes, whichhath 
ended the differences, in many caſes repo} 
ted in dur Books, conterning this point, 


wheretqze 1 purpoſely one them. 

Infamy — Erro, foz t t t was given 
the Land lier. — — dam, being an — 
NV 


Infant, upon iſſue that he was of full age, 
. avjudg- 
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a adjudged, that the Tryal ſhould be in Nor- . 
folk, where the Land was , and not in 
Middleſex, where the Action was bzought. 
Cro, 3. part. 818. 


If the Viſne cometh from a wꝛong place, May be out cf 
yet if it be per aſſenſum parrium, and ſo —̃ 4 
entred of Reco2d, it ſhall ſtand; foz Omnis | 


Conſenſus tollit errorem, 1 Inſt, 125, 


Holmes verſ. Sanders Hill. 22, 23 Car. 
B. R. Erroz to reverſe a Judgement given 
in the Kings Bench in Ireland, in Debt fo: 
Rent bzought by the Aſſignes of a- reverſion, 
the Plaintiff declared of a Leaſe of Land in 
ſuch aPariſh in the Suburbs of Dublin , 
on nil debet pleaded, the Venire- facias was 
rom the ſaid Pariſh in Civitate Dublin, 
and Judgement there per Plaintiff, it was 
aſſign'd foz Erroz, becanſe the Land lies in 
the Suburbs of the City, and the Venire 
facias was from a Pariſh in the City. 


Per Cur. At is all one, fo) the Suburbs are 

al ways within the Franchiſe of the City, as 
Fleetſtreet js within the Suburbs of Lon⸗ 
don; but the Strand not, though ſo reputed. 


Note, Jt was adjudged, Erro in an Jn- 
ferioz Court, that the Venire facias was as 
warded ſecundum conſuetudinem Curiz which 

dught to be per Curiam, Reader ver. More, 


8 CAP, 


Mich, 1650, B. R. 


Challenge. 


cin ur, that ſenſe, Bratton uſtth Calumniace 10 
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. 
Challenges. 


Vauban ſeen of what Viſae the 
F Jury ought to be: The next thing 40 
be conſidered; is concerning Challeoges. 


Challenge is a wozd common as well to 
the Engliſh as to the Freneh, and ſametimes 
ſignifieth to claim, and the Latine won 
fs vendicare.; ſometime in reſpect of revenge 


to challenge into the field, and then it 4s 


called in Latine, vindicare 9 provocace; 
Sometime in reſpect of partiality a2 inſuſſiti⸗ 


' ency, to challenge in Court perſons return⸗ 


edon a Jury. And ſeeing there is no-pzoper 
Latine woꝛzd to ſignifie this particular kind 


of challenge, they habe framed a wozdanti- 


ently wzitten Chalumn iare, and Columpniare, 
and Calumpniare, and now witten Cu 
lumniare, and hath no affinity with the 
verb Calumnior, oz Calumnia, which is 
derived of that, foz that is of a quite ather 
ſenſe, Oguifping 8 falſe accuſer, and in 


X 
1 r ev aaboco r ao tc 


Sommonitio is ſaid to be Calumniara, and 


ranked in the Pannel one under another, 


AYP WW, 0X XY wh = ee SH I *% = — WW” - OD WF, WW WAP wy 
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be à falſe accuſer ; but is derived ot᷑ the old 
wozd- Caloir, oz Chaloir, which in one ſigni- 
fication is to care foꝛ, 02 fozeſee, And foz that 
to challenge Jurors, is the mean to care foz 
02 fozeſee, that an indifferent Trpal be 
had, it is called Calumniare; to challenge 
that is, to except againt chem that are 
returned to be Jurors, and this is his pꝛoper 
ſignification:; But ſometimes a Summons, 


a Count to be challenged, but this is im⸗ 
pꝛoperiy. And fozaſmuch as mens Lives, 
Fames, Lands, and Goods, are to be try- 
ed bp-Jurors, it ig moſt neceſſary that they 
be Omni exceptione mo jores, and therefoꝛe 
J- will handle this matter the moze largely. 


oe or. — wil ues ——— 7 > ine or 7 oy ATC Ps T7 ra 


A Challenge to Jurors is twofold, ei- Challenge is 
ther to the Array, oz to the Polls: to the twWofold. 
Array of the principal Pannel, and to the 
Arrap of the Tales. And herein you hal. ne Arr 
underſtand, that the Jurors names are Je 
which oꝛder oz ranking the Jury, is called 
the Array, and the Uerb, to Arrap the 
Jury, and ſo we ſay in tommon ſpeech, Bat- 
tail Array, foz the ozder ok the Battail. Array. 
And this Array we tall Arraiamentum, any 
to make the Array, Arraiare, derived oft the 
French wozd Arroier; ſo as to challenge 
the Array of the Pannel, is at once to chal- 
lenge oz except againſt all the perſons ſo 
Arxaped 02 Impannelled, in reſpec of the 

D 2 Pars 


Principal 
Challenges, 
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| Partiality oꝛ default of the Sheriff, Cozo⸗ 


ner,o2 other Dfficer that made the Return, 


And it is to be known, that there is a pꝛin⸗ 
tipal cauſe of challenge to the Array x a chal- 
lenge to the favour + p2incipal, in reſpec of 
partiality,as firſt if the Sheriff oz other Df- 
ficers be of kindꝛed oz affinity to the Plaimiff 
02 Defendant, if the affinity continue. Second- 
v, If any one oz moꝛe of the Jury be returned 
at the denomination of the party, Plaintiff oz 
Defendant, the whole Array ſhall be quaſhed. 
So it is if the Sheri return any one, that 
he be moꝛe favourable to the one than to the 
other, all the Array ſhall be quaſhed. 
Thirdly, if the Plaintiff 02 Defendant have 
an Aaion of Battery againſt the Sheriff, oz 
the Sheriff again either party, this is a 
good cauſe of challenge, So if the Plaintiff 
oꝛ Defendant have an action of Debt againſt 
the Sheriff, (but otherwiſe it is, ik the 
Sheriff have an action of Debt againſt ei- 
ther party) oz if the Sheriff have parcel 
of the Land depending upon the ſame Ti- 
fle, oz if the Sheriff oz his Bayliff which 
returned the Jury, be under the diffreſs of 
either party ; oz ik the Sheriff oz his Bay- 
1: be either of Counſcl, Attoznep, Officer 
in fee, oz of Robes, oz ſervant ok either 


party, Goſſip, oz Arbicrator in the ſame 


matter, and treated thereof. And 
where a ſubject map challenge the Ar- 


ray foꝛ unindifferency, there the King, be- 


ing 


9 6 4a = wo = 
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ing a party, may alſo challenge foꝛ the ſame 
cauſe, as fo2 Kindzed, oz that he hach part 
of the Land, oz the like; and where the 
Array ſhall be challenged againſt the King, 
pou ſhall read in our Books, 


In Ejectment , the Plaintiff ſuggeſteth 
that His Lefſoz, the Sheriff and Cozoners 
were Tenants to a Dean and Chapter, 
whole Intereſt was concerned , and p2ayed 
the Venire facias to Eliſors, andhad it, be- 
ing confeſſed by the Defendaht, and the 
Court took it a pꝛincipal challenge. v. Hut. 
24. More 470. Roll. rep. 328, Duncomb 
and Ingleby, Trin. 15 Car. 2. B. R. 


A pꝛaper to Eliſors in Tryals at Bar map 
be at the ſuit of the Defendant oz Plaintiff, 


but in Niſi prius at the pꝛaper of the-Plaincitt 


only, and per Cur: it is a pzincipal challenge 
that the Plaintiffs Lefſs2 is & 02 kin- 
dzed; and if the Plaintiff doth not pray, &c. 
the Defendant may challenge the Array ac 
the Aſſiſes. Loꝛd Brookes Caſe, Trin. 1657. 


ud. 


- Tis agood challenge to the Array,thatche 
Array is made and returned by 2 Cozoners, 
only when there are four in the County, and 


that the Writ is returned by one of the 


Sheriffs of London only. So if a Bayliff re- 
turn them that are out of his Franchiſe, oz 
ik an Array be to be of perſons our of a 
Fran- 


In 


' pod Tryals per pads: 
Feegchile. & Guildable, and the. Baylif᷑ return 
how. fs. Sherilt. ought. to make. it; 
and- 2: the Paoncl wert returned 
by-the- Bayliff of a. Franchiſe ; whero- the 
whole Pannel is retuvned--as: Array by - 
Sheriff,chis is a good challenge to theArrap, 
fog otherwiſe, the parties would lofe . - 
challenge ts the Array made hy the Baylifh 
Rolla tu. e | 


:Defendam. tus the Ulrit at, Hab 

Crew Proviſo at the retura;. the Plaia⸗ 
map challenge the Arrap foz: Kindzed be⸗ 

2 the Pefendant a — 
319643. 


What Conſan- D. 15 EIL. 3 18 | Tho-Array [wag -quathed 
ty is ſul. alchough, the. Shen. was the Nauſe in 
— deſtend, and the. Tenant in the: 7. deſcent 
2 m boch deſeended. 
gulin to the. da ezalchough-herſclf 
2 Sd if the. Wife. be dead, if (Cue 


alibe. Theſe are good chalengas-to-che 
Array. 


For affulty. Alliante to one party is a good challenge. 


By what per 


At what time. * the, Sheriff. be allied. at the making 
of che Pannel, and be dead. at che challenge, 

yet this. is a: goed challenge. Lis no chal- 

lenge thac. — became ol kin after 


making the Panne 


'Tis 


&s as id ib an &. wr ih @ ms 
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is uo challenge to the Arnay if all 
the Jurors be of affinity. 


At may be after a Tales jpaayed, X22 no 
thallenge can he until the Jury is [full. M 
the ſuggeſtion of Touſtnage to have the We- 
nire facias to the Coroners be de nped, and 
the Venize facias i almardedt0 the Sheriff, 
the ame challenge ſhall not the allowed to 
the [ but au other cauſt map we al- 
„than what was e denped. 


Favourably made bp the Sherid- m2 chia For favour; 


Bayliff oz the Bayliff ofa Franchiſe, is a good 
challenge. Phat the Sheriff & within 
the Diftxeſs of a party, op ſervant to the 
Plainiff, Ok the Robes ofthe Plainuff, was 
' Arbitrator fo2 a party, is p:oturatoꝛ and main- 


chaſed part of the Land in queſtion, .. By 
che Pannel was made by the Baylif of the 
Franchiſe of the other party. Thelrave good 
challenges tothe Array. 


*Tis no pzincipal challenge that one 1 
ty is Tenant; 02 ſervant to che Wheriſk, 
but it is a good challenge foꝛ favour. 


tainer of 6 parey, That the.@herif pur - 


It is a good challenge to the Array, That Denomina. 
the Sheriff made the Array, oz put a Jus tion. 


rar into the Pannel at the danamination of 
any of the parties in favour to chem, __ 
their 
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their ſervants, oꝛ of one intereſſed, 02 of 
maintainer, oz of the Counſel, o2 of a pꝛo⸗ 
turatoz. | 


Pot if ſtrangers by the Sheriffs leave 
make —* Pannel, oz it be made at the re⸗ 


For malice. Tis x 4 good challenge to the Array, that 
one of the parties has bzought an action t 
of Debt againſt the Officer that returns 3; 

the Pannel, oz that there is a difference 

betwirt the Dfficer and the party, that the 
| Dfficer killed His ſervant. gl 


But not that the Officer has Debt as 
gainſt the party, foz he may demand his 
Debt without malice, -- © ni 


How and in The Challenge ought to be quod tempore d 

what manner. pannelli prædict Arraiati, the Sheriff was m 

he Challenge Touſtn to the Wife of the Defendant, 8c, I gf 
not afterwards, no2 befoze, unleſs you aver 
that ſhe was alive oz had iſſue at the ma- 
king the Pannel. : 


Af the Challenge be taken foꝛ Couſt nage, 
it ought to be ſhewn coment Couſin, but in 
ſuch a challenge to be a Juror *tis not ne- 

What r tellarp to chew coment Couſin. 
terplea of a 


8 mannoz and conveiance of the Cow | 


an. finage atledged in a challenge is not tra- 
vieaded, «|. ver la ble, 


£Qh . e 
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berſable, You may traverſe the Couffnage 

prout without modo & forma. Af the Chals 
lenge be that the Sheriff was Couffn to the 
Plaintiff, oz within his Jiftreſs ; tis nd 
Counterplea to ſay he is likewiſe of kin to 
— Defendant, 02 within his diſtreſs 
alſo, 


Where the King is party to the iNue, no wh... . 
thallenge thaft be to the array foz favour, king is _ 
38 Aff. 19. | 


Dtherwiſe if the Sheriff be Wadelect 
the Sings Crown, oz ſuch menial ſer- 
anf, | 


Ik it be pꝛeſented that I. S. hath made a 
yuſance to London and le gents, tis no chal- 
lenge to the array, to ſay the Sheriff of Mid- 
dleſex is deputed and removable by the Com- 
monalty of London, betauſe this is the ſuit 
of the King. 


The King may make his challenge that 
the Sheriff is within the parties diſtreſs, 
although every ſubject owes greatcr favour 
and obedienue to the Ring, by reaſon of his 
Allegiance, than to any Lozd by reaſon of 
Tenure. | 


zn a wait of Right 0z any other writ, Bb 
Baton of the Realm may excule himſelf, muy de jan 


-  pannelled, 


T Jn 


CE 
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In a writ of Right the Jnqueft ought 
to be al Knjghts, A Wanneret | may  -- 
be impannelled in this wit; ſo may 10 
a Serjeant, if there be not Chivalers co⸗ ler 
venable. | 3 


| 9! 

Jn an attaint upon a recovery by falſe 
verdic in an Adiſe, ſome Knights ought to} 5. 
be returned, and if there be not any in the < 
Hundzed where the Land lies, they thall be 8e 
returned out of the Count. tif 


By default of the Sheriff, as when the I 
array of a Pannel is returned by a Bayliff ar 
of a Franchiſe, and the Sheriff return it gu 
as of himſelf, this ſhall be quathed , becauſe | ** 
the party ſhall loſe His challenges. But 
if a Sheriff return a Jury within a Liber- * 
tp], this is good, and the Lozd of the — 
__—_ is dziven to his remedy againſt th 


him. a ca 


Where there. If a Peer of the Realm, 0zL02d of Par- 
muſt be a liament be demandant oz Plaintiff, Ce, | 
Knight re. nant oz Defendant, there muſt a Knight be Y 
Jury. „ e returned of his Jury, be he Lozd Spiritual, 
" 62 Tempozal, oz elſe the array may be quaſh- 
ed: but if he be returned, although He ap- 

pear not, yet the Jury may be taken of the thi 

reſidue. And if others be jbytied with the F 

L02d of Parliament, pet if there be no 

Knight returned, the array ſhall be quaſhed 
| | againlt- 
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againſt all So in an attaint, there ought 
@ be a Kn ight returned to the Juty, 


EL two Peers ſue as Gentlemen, and ad⸗ 
mit themſelves ſq in pleading ; tis no chal- 
lenge to ſay, nd Knight is returned; foz the 
Sheriff is in no fanlt. 


And when the Bing is party, as in tra- Where the 
verſe of an Office, he that traverſeth may King is party. 


challenge the array , as hereafter in this 
Section ſhall. appear; and ſo it is in caſe of 
life: And nn keen king may challenge 
the Arms nd this ſhall be tryed by Try- 
02g acm to the uſual courſe. The 
array challenged on * Ades chall be 


quached. 


And tt * eftrangers make a Pannel, | 
and not in favourable manner fo2 the one 
party oz the other, and the Sheriff returns 
the ſame, the array was challenged toz this 
cauſe, and adjudged good. 


If the WBayliff of a Liberty return any 

dut of his Franchiſe, the array ſhall be 

uaſhed, as an array returned by one that 
hath no Franchiſe ſhall be quaſhed, 


Challenge to the array foz favour : Me Challenge to 
that taketh this, muſt ſhew in certain the tke favour. 


name of him that made it, and in whole 
time, and all in certainty ; This kind of 
T 2 Challenge 


140 


For the King. 
py 6 


Tothe Array. 
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Challenge being no pzincipal challenge, 
mult be left to the dilcretion and conſcience 
of the Trios; as ik the Plaintiff 02 Defen- 
dant be Tenant to the Sheriff, this is no 
pzincipal Challenge, foz the Lozp is in no 
danger of his Tenant, but e converſo it is 
a pꝛintipal Challenge; but in the other he 
map challenge foꝛ favour, and leave it to try- 
al, So affinity between the Son ok the 
Sheriff, and the Daughter of the party, ez 
e converlo, o the like, is no p2incipal chal 
lenge, but to the favour ; but if the Sheriff 
marry the Daughter of either party, oz © 
converſo, this (as hath peen ſaid) is a pꝛin⸗ 
tipal Challenge, oz the like. But where 
the King is party, one ſhatl not challenge 
the array foz favour, & c. becauſe in reſpec 
of his allegiance , he ought to favour the 
King moze. But if the Sheriff be a Uade- 
lect of the Crown, 92 other menial ſervant 
of the King, ghere the _—_ is gdod, 
and likewile the King may challenge the ar⸗ 
ray foz favour, | f 


Note, upon that which hath been ſaid it 
ppeareth, that the challenge to the array, 


is in reſpec of the cauſe of uninditkerentp, 


o: default of the Sheriff o2 other Dfficer 
that made the Return, and not in reſpect of 
the perſons returned, where there is no un- 
indifference o; default in the Sheriff, &c. 
fo2 if the challenge to the Array be found 
againſt che party. that takes it, * 
| 5 a 


nahi 
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12 * "ts parstular challenge to the 
0 . . 


In ſome Caſes a Challenge may be had 
to the Polls, and in ſome Caſey nv ac all, 
Challenge to the Polls, is a challenge to 
the particular perſons, and theſe be of four 
kinds, that is to ſay, Perempttzy, — 
pal, which induce favour, andfo atilt of 


diſlike, without ing of any caufe, and 
this. only is in caſe t Treaſon o2 Felony, in 
favorem vitæ; and by the common Law, the 
pziſoner upon an Jndicment oz Appeal, 
might challenge thirty five, which was un- 
der the number of thzee Juries; bil dw 


To the Polls; 


5 | 
eromptgzy, this is ſo called, becauſe be peremptory 
may chatleny® pebemptozily upon his own Challenge. 


— 


the Statute of 22 H. 8. the number is redu⸗ 


ted to 20. in petite Treaſon , Purder and 
Felony; and in Caſe of high Treaſon, and 
Pilpziſion of high Treaſon , it was taken 
away by the Stat, of 33 H. 8. but now by the 
Stat. of 1 & 2 Phil. & Mary, the Common 
Law is revived fo2 any Treaſon, the pziſs- 
ner ſhall have his challenge to the number 
of 35. and ſo it hath been reſolved by the Ju⸗ 


ſtices, upon conference between them in the 


caſe of Sir Walter Raleigh and George 
Brooks: But all this is to be underſtood 
when any ſubjy that is not a Peer of the 
Realm, is arraigned fs2 Treaſon oz a 
2 SW ut 


* * 
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Peer of the Realm, and is td be tryed by Hts 
No Challenge Peers, he ſhall not challenge any ok his 
1 . we they are not ſwozn as other 
urozs be, but find the party guilty oz not 
guilty, pan their Faith oz Allegiance to the 
King, and they are Judges of the fac, and 
everp of them doch ſeparately give his judg⸗ 
ment, beginning at the loweſt. But a Sub- 


caſe of Treaſon oz Felony , challenge fo: 
juſt cauſe as many as he can, as ſhall be ſaid 
hereajter., In an appeal of death, againſt 
divers, they plead not guilty, and one joynt 
Venire facias is awardew, if one challenge 
peremptozilp, he ſhall be dzawn againft all, 
Dtherwile it is of ſeveral Veaire fac. 


Note, that at the common Law, befoze 


. the Stat. of 33 E. 1, the King might have 
The Kings challenged peremptozily without ſhewing 
firained. taule, but only that they were not good fo; 
the King, and without being limited co any 

number, but this was miſchievous to the 

ſubject, tending to infinice delays and dans 

ger. And therefoze it is Enacted, Quod de 

Cxtero licet pro Domino Rege dicatur quod ju- 

ratores, &c. non ſunt boni pro Rege: non 

propter hoc remaneant inquiſitiones, &c. ſed 

aſſignent certam cauſam calumnĩ e ſuæ, &c. 


whereby the King is now reſtrained. 


challenge ro. Paincipal, fo called , bieauſe if it be 
the Polls. | found 


But if he be a N ond of Parliament, and a 


S yo 4 a oa 


ject under the degree of Nobility, may in 


© aw 
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found true, it tandech ſuffictent bf if ſelf 
without leaving any thing to the Conſcience 
02 diſcretion of the Triozs. a pzincipal 
cauſe of challenge to the Array, we have 
ſaid ſomewbat already; now it folldweth 
with like bꝛebitp, to ſpeak of pzincipal Chal- 
tenges to the Bolts, (that is) ſeberally to 
the perſons returned. 


A pꝛintipal Challenge is nothing elſe but 
ſuch matter which pzoves evident favour, oz 
enmity in the Juro2; and therefo2e it be- 
longeth to the Juftices to dzaw the Juroz, 
5 not to leave the dec iſton to Trpozs, 21 

0 4+ 11. 


P:incipal Challenges to the Poll map he To the Polls 
reduced to four heads. , Propter hono- 
ris reſpectum, foz reſpec of Yonour : De- 
tondly, Propter Defectum, foz want 02 de⸗ 
fault : Thirdly, Propter Affectum, foz affe- 
tion 02 partiality ; Fourthlp, Propter Deli- 
tum, fo: Crime oz Delia. 


Firſt, Propter Honoris reſpectum, As any Principal 

Peer of che Realm, 02 L02d of Parliament, Challenges to 
as a Baron, Uifcount , Earl, Marqueſs, we Fol. 

and Duke, foz theſe in reſpect of Ponour 
and Nobility, are not to be \wozn on Juries; we 
and if neither party will challenge him, he en bow 
may challenge himſelf ; fozby Magna Char- —ê 
ta it is pꝛobided, Quod nec ſuper eum ibimus, 
ate fuper cum mittemus nifi per legale judici- 
um 
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A peer may um ſuotum, aut per legem terræ. . Now 
— 1 the Common Law divided all the ſub⸗ 
| ent  . fects into Lozds of Parliament, and inte 
Pecrs aud the Commons of the Realm. The Peers 
Commons. of the Realm are divided into Barons, UiC; 

counts, Earls, Parqueſſes and Dukes; 

The Commons are divided into Knights, 

quires, Gentlemen, Citizens, Peomen, 

and  Burgeſſes: And in Judgement of Law, 

any of the ſaid degrees of Nobility are Peers 

to another: As if an Earl, Marqueſs, 92 

Duke, be to be tryed foꝛ Treaſsn 02 Felony; 

a Baron, oꝛ any other degree of Nobility is 

is Peer. In like manner, a Knight, E. 

quire, &c, ſhall be trped per Pares, andthat 

is by any of the Commons, as Gentlemen, 
Citizens, Peomen , 02 3urgeſſes ; ſo as || Þ 
when any -of the Comnions is to have a 
Tryal, either at the Kings Suit, 02 between 
party and party, a Peer of the Realm ſhall 

not be impannelled in any Cale. 


Challenge Secondly, Propter Defectum, 


Propter de ſect- : hr 
uM. 1. Patriz, as Aliens bon, | : 


2. Libertatis , as Uillains 02 Bond || v 
men, and ſo a Champion mult be a Frege 


man. m 
1 | th 
3. Annui ſenſus. i. e. liberi tenementi. Nu 


Firſt, what yearly Freehold a Jutoz oiphe, 
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to have, that pa ſleth upon Trpal of the life 
of a man, 02 in a Plea real, 02 in a Plea 
perſonal, where the Debt oz damage in the 
Declaration amounteth to 40. Parks , Vide. 
Liitleton, Sect, 464. Secondly, this Free⸗ 
hold mult be in his own right, in Fee-ſim- 
ple, Fee-tail, foz term of his own lite, oꝛ foꝛ 
another mans life, although it be upon con- 
dition, oz in the right of his Mike, out of 
antient Demeſne; foz Freehold within 
ancient Demeſn will not (erve:but if the debt 
02 Damage amounteth not to 40. Parks, 
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See before, 
cap. 7. 
Que ram ga- 
libet habeas 
4. 1. &c. 


any Freehold ſufficeth. Thirdly, he muſt 


have Freehold in that County where the 


cauſe of the action arifeth, and though he 


hath in another, it ſufficeth not. Fourth⸗ 
ly , if after his return he ſelleth away his 
Land, o; if Ceſty que vie, 02 his Wife dyeth, 
9 an entry be made fo2 the condition b2oken, 
ſo as his Freehold be determined, he may 
be challenged foz ſufficiency of Freehold. | 


It ſeems hgfoze the Statute 2 H. 5. free- 
hold of any value was ſufficient, foz there 
Freeholdof 5, s. was ſufficient, 3. H. 4. 4. by 
that.Statute in all Pleas real and perſonal, 
where the Debt 02 damage, oz both to- 
gether amount to 40 marks, the Juror 
muſt have 40. s. Freehold. In an Attaint 
they muſt be able to expend 20, 1. per an- 


num, | 
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In an accompt upon the Receipt bf 1<0.5; 
if he count to his damage, 200. 8. if the Jus 
ror hath but 20,5. 02 under 40.5, tis luffict- 
ent, becauſe he ſhall not recover damages, 
and ſo this is not within the Statute 10 H. 
6. 18. fo2 the ſufficiency of Jurors, Ott 
Rolls tit, Tryal 648. | 


A man ſeiſed of the Pannoꝛ of Dale en- 
feofts a ſtranger upon condition to pay 
yearly to J. 8. and his Heirs 40. 8. Rent, 
J. S. dies ſeifed of this Refit, and then His 
Heir takes it. Pet the Heir hath not ſut⸗ 
ficient Freehold, es 


Land to the value of 40. s. is given td 
Pusband and Wife and the Heirs of the 
two bodies begotten, who have iſfue a fvi 
the Husband gives the Land by fine to an 
eſtranger and his Beirg, and dies, the Wife 
enters, and dies ſeiſed, the ſon hath not 
ſuffictent Freehold to be a JÞvr, | 


A man ſeiſed of Land to the value of 40. 
within the County of Mid. and of Land 
to the value of 12. within the County vf 
Suſſex, and grants a Rent⸗charge of 40. 
iuluing out of all the ſaidLandto a ſtranger 
in fee, the Grantee hath ſufficient Free 
hold to be a Juror in both Counties. See 
many ſpeculative caſes upon this ſubject, in 
Williams his Reading upon the Statute 35 
H. 8, cap. 6, 4. Hun- 
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4. Hundredorum: Firſt, by the tonunon Challenges 
Law in a Plea real, mixt, and perſonal, there propter di- 
ought to be four of che Hundzed ( where 4 r. 
the cauſe of action ariſeth ) returned fo: 
their better notice of the cauſe ; fo2 Vicini 
vicinorum facta præſumuntur ſcire. And 
now fince Litileton w2ote, in a Plea perſo- 
nal, if two Hundredors appear, it ſufficeth ; 
and in an Attaint, although the Jury is 
double, yet the Hundredors are not double. 
Secondly, At he hath either Freehold in 
the Pundzed, though it be to the value but 
of half an Acre, oz if he dwell there, though 
he hath no Freehold in it, it ſumiceth. 

Thirdly, if the cauſe of the action riſeth in ,,qc<qors; 
divers Yundzeds, pet the number fhall ſuf. 
fice, as if it had come out of one, and not 
ſeveral Hundredors out of each Pundzed. 
Fourthly , if there be divers Pundzeds 
within one Leet oz Rape, if he hath 
any Freehold, oz dwell in any of thoſe 
Hundzeds, though not in the pzoper hun- 
d2ed, it ſufficeth, Fifthly, it the Jury come 
de Corpore Comitatus, oz de proximo Hun- 
dredo,, where the one party is Loꝛd of the No Hundre- 
Yurgzed, 02 the like, there need na Hun, 92% 
redors be returned at all, Sirthly, if a 
Hundredor after he be returned, ſell a⸗ 
way his Land within that Yundzed, yet 
wall he not be challenged foz the Yundzed, 
fo2 that his notice remains; otherwiſe 
ds hath been ſatd foꝛ his inſuliciency of Free- 
ö 22 hold, 


— 
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ld, foz his fear to offend,. and to have 
ands walted, ' c. which is one ok the 

Reaſons of Law, is taken awap. Se- 

venchly, he that chattengeth foz the Hun- 

died, muſt ſhew in what Pundzed it ts, 
and not dzive the other party to ſhew it. 

Eighthly, his Challenge foz the Bundzed is 

not ſimpliciter, but fecundum quid; foz thaugh 

it be found that he hath nothing in the Hun⸗ 

'D29d, pet ſhall not he be dzawn , butremain 

præter H. that is, beſides, fo2 the Bundzed, 

and albeit he dwelleth, oz have Land in the 

Mundzed, * mult he have ſufficient Free- 

— 


* Note, This challenge foz want of Hun⸗ 

| dretors mult be given in witing pꝛeſent⸗ 
ip, and the other party is to demurr therety, 
1 oppoled. | 


If a challenge be, that there is not any 
Hundredor returned, it may be 3 
the Court, that there is not any ſuffic 
within the Bundzed, which is not wit 
the Fee of the Plaintiff, although this be 
not returned by'the Sheriff, and this be 


affirmed, 45- Al. bo >: + 
F It; the King be made party by aid prayer, 
X and ſuiffictent Hundredors do not appear no: 
are returned, pet the Pannel ſhall not be 
0 


found true by Tryozs, the Array _ be 


but A Tales of Hundredors * 


+ Oc Ss. ©. 


* ates wc nnd Vande 
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het returned. But betwirt Common perſong 
in ſuch caſes the Pannel ſhall be quathed , 2 
and this ſhall not be only a challenge to the 
— 25 E. 3. 43. 


Ik the Sheriff return quod non ſunt plures 
del Hundred, he ſhall take of the Hundred ads 
| joyning which ſhall be ſufficient. 19 H. 
6.48 


If the Juror hath ſufficient Land with- 
in the Hundzed, although he. doth not 
dwell within the Bundzed, yet he is a ſuf- 
ficient Hundredor, 9 H. 6, 66, nay though 
he dwell in another County. 


If he be not Hundredor at the return sf 
the Venire, but be at the return of the Di- 
ſtringas, pet this doth not take away the 
| challenge. 


After four are ſwon, 02 after a challenge a; what time 
to the Polls, there can be no challenge fo the Challenge 
b the Hundzed, Rolls tit, Tryal 636, muſt be. 


Who ſhall he a ſufficient Hundredor, Ste 
Williams his reading afozeſaid. 


If he dwell oz have Aſſets, within the 
Leer, Rape, Franchiſe, o; Vill, where the 
Venue is, he is a ſufficient Hundredor, 


Jt he hath Aſſets, in Rent, Common, of 
any 


— 


Challenges 
| propttraſfe Tune 


Principal 
Challenge. 


Kindred. 


Bodies Poli- 
tick. 


Tryals per pais. 
any ſozt Market, Fair, Piſcary, Toll 


ſage, Leet, Difice of Bayliwich, &c, as 


ſufficient Hyndredor; otherwiſe of anadyoy- 
{on, &c. 


: a Tue affectum: c this LI, two ſozts, 
either woꝛking a pzincipal challenge, oz to 
ee. And again a principal challenge 


is of two ſozts, either by Judgement of 


Law, without any Act of his, oz by Audg⸗ 
ment of Law upon his own Act. 


And it is ſaid that a pzincipal challer 
is, when there is expꝛeſs fayour, oz exp 
malice. Firf, without any Ac of his, as 
if the Juror be of blodd oz kindzed to ei⸗ 


; ther party, Conſanguineus , which is com- 


pounded. ex Con & ſanguine, quaſi eodem ſaq- 


guine natus, as it were iſſued from the ſame 


blood ; and this is a pzincipal challenge, 
foꝛ that the Law pꝛeſumeth that one Rinl- 
man doth favour another, befo:e a ſtranger, 
and how far remote ſever he is of kindzed, 
pet the challenge is good, And if t 
Plaintiff challenge a Juror foz kindzed to t 
Defendant , it is no Counterpylea, to ſap.that 
he is of kindzed alſo to the Plaintiff, though 
he bein a nearer degree. Foz the words 
of the Venire facias , fozhid, the Juror to 
be of kind2ed to either party. 


Af a body politick dz intozpozate, ſole o; 
aggregate of many, bzing any action that 
3 „ * "concerns 


a on ae me wa a qizcesi. 6 af of ft oo ax oa a a aoooeas ta. omen. nat Am ax... oO. a. cus a=. am a. an a. 
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tonterns their body politick v2 ineo2porate, 
if the Juror be onde any Lyne Wer 
chat body (llchotigh che boy 'politick 02 
tncozpozate tan have no kindzed, pet) foz 
that thole bodies conſtit of ratural perſons; 
it is a p2incipal challenge, A Baſtard 
carinoc be of Rindzed to any, andtherefoze 
{t can be no pꝛintipal challenge. And here 


it is to be known, that Aﬀigiras, Atfinity amaicy; 


hath in Law two fenſes. In its pꝛoper 
ſenſe it is taken fo2 that nearnels that is 
gotten by marriage, Cum dur cognationes 
inter ſe diviſæ per nuptias coputantur, & alterk 
ad alterius fines accedit, & inde dicitur Affinis. 
Jn a larger ſenſe Affinicas is taken 'alfo foz 
Conſanguinity and kindzed, as in the Writ 
of Venire facias, and other⸗where. Aﬀnitp, 
02 Alliance by Marriage, is a pzincipal chal- 
lenge, and. equivalent foz Conſanguinity , 
when it is between either of the parties, 
as if the Palintiff oz Defendant marry 
the Daughter, oz Couſin of the Juror, 92 
the Juror marty the Daughter oz Colin 
of the Plaintiff oz Defendant, and the ſame 
continues, oz iffue be had But ik the 
Son of the Juror hath married the Daugh⸗ 
ter of the Plaintiff, this is no pꝛintipal chal⸗ 
lenge, but tothe favour, berauſe it is not be- 
tween the parties. Such moze map be ſatd 
hereof, ſed ſumma ſequor faftigia rerum. 


As tt he hath foꝛmerly tryed the taule al⸗ 
though reverſed by Erroz, 92 upon the —＋ 
tile; 


Peremptory 
Challenge 
upon Record, 


_— 
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title, if the Reco2d be not ſhewed, this chal- 


lenge is not perempto2y. For he that grounds 
2 challenge upon a Record, &c. ought 10 have 


the Record ready. 33 H. 6. 55. The Recozd 
ought to be exemplifted. 21 K. 4. 74. 


Tis a good challenge to ſay the Juror 


was attainted in an Attaint, 02 Writ 
of eee but attainder in a Mrit of 
Fozgery of falfe Deeds, upon the Statute 
1 H. 5. 3. but tis upon 5 Eliz. 14. is 
not, becauſe this Attainder is given ok late 
time by the Statute 33 H. 6. 55. 


In a Writ of Conſpiracy tis a paincipal 


challenge, that the Juror was one of the In⸗ 

dictozs, and although the Trpal is now of 
the Conſpiracy, and not upon the firlt point, 
viz. the Felony. 


Jn Trelpaſs if one jultifie as aller; 
and the other as Servant; tis not a 
pzincipal challenge to ſap the Juror pal⸗ 
ſed in the firſt iſſue fo2 the Paſter, but 


he ought to conclude, & iſfiat favourable. 18 


E. 4+ 12. 
Ar two plead not guilty, and firſt one il 


ſue is txyed and then the other is tryed; tis 


no challenge to ſay the Juror tryed the other 
iſſue, and gave Dantages, of which Dama 
ges he ſhall be charged if he be attainted in 


an Attaint, fo perhaps the Defendant * 


be found not guilt ß. That 


22 
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' That the Juror is within the dittreſ of as Deinsdifirefs 

ny of the pa a good cauſeet challenge, 
And ſo it is; if he be within the diſtteſs of 
any perſon 2 although no I to 
the action. As within the diſtrels of A. the 
Pater of the Defendant who e as ſers 
vant to A. by reaſon of his arts a and. 
the iſſue is ſur le franktenement. So fo; him 
in reverſion received , within the diſtreſs of 
the Tenant fo2 life. And (6 in an Action 
by the Tenant fo: life, within the diſtreſs 

him in reverſion ; theſe are good chal- 


lenges. 


So in an Adion by Dean and Chapter, 
within the diſtreſs of the Chapter, oz one 
of the Chapter, are godd challenges, 


Tonſanguinity of the half bloodis a pꝛin⸗ principal for 
cipal challenge: If the Juror be at the ninth conſanguioi- 
degree, if it can be ſhowed it is good. ty. 


In an Action by the Dean and Chapter, 
02 Pajo2 and Commonalty, Bꝛother to one. 
of the Comonalty, oz to one of the Com- 
mons, is 4 good chaltenge : Oo to any per⸗ 
ſon concerned in intereſt, although no par ⸗ 
ty to the action, As Couftn to the Patron,. 
of the Parſon &c. ſo in Attaint to one of the 


petit Jury. 


But in an EjeQment, and Not Guilty, 
* pleaded; 
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Principal for 
Affinity. 
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pleaded; cis no challenge to the Array that 
the S heriſt is Couſin to thewelloꝛ of thePlain- 


tiff: Foz it doth not appear that the Title 02 
of him in Reverſton ſhall be in queſtion, and u 
he in Reverfion'is no party to the action. he 
See it ſo adjudged upon 'Drmwrrer , Rolls I Ch 
tir, Tryal 653. But now in dur feigned E. 
jectments it is otherwiſe, becauſe the Title | 
of the Lefſoz is only in queſtion, x 
ni 


'Tis a good challenge that the Juror 
is GoTp to the Plaintiff, & fic e converſo ; 
and ſo although the ſon be dead, fo2 the 
ſpiritual affinity remains, and ſo is Curat of 
the Juror. That the Juror hath married 
the Siſter of the party. That the Daughter 
of the Uncle of the Juror hath married the 
Uncle of the party, Couſin to the Wife of 
the party.Theſe are good challenges although 
the Mike, &c. is dead, if her iſſue be alive ; 
otherwiſe if ſhe be dead without iſſue , fo? 
thertthe cauſe of the favour is determined. 


But cis no challenge to ſap, the Juror is 
3B2other to one who married the Siſter of 
the party; noz that the Son of the party 
married the Siſter of the Juror: becaule 
theſe are not parties to the action. 


In Attaint "cis à good challenge to the Jo- 
ror, that he hath married the Siſter of the 
Wife of one of the petit Jury, fo2 the Al- 


* 
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At a Juror declare the right of one party, Principal for 
- 02 give his Verdict befoze hand, oꝛ take mo- fayour. 


ney, this is a: zincipal challenge: But if 
he pꝛomiſe à party, this is not. a pꝛincipal 
challenge, but fo2 favour, 


At the Action depending betwirt the par- Pri 


ty and Juror, be ſuch as implyeth malice, 
this is a good challenge: but not if it imply 
no malice. 


That the party hath an Appeal depending 
againſt the Furor, oz the Juror againThim, 
oz Action of Battery. That they are in de⸗ 
bate and wzangling, &c. are good challen- 
geg. Mot actions of Debt, 03 Treſpals, 
Quare clauſum fregit, &c. oz that the bꝛo⸗ 
ther, &c. of the party, hath actions againſt 
the Juror. 


That the Juror was bozn out of the Kings Peremptory. 


Ligeante; foz although he came into Eng- 
land an Infant, and is ſwozn to the King , 


pet he continues an Alien; and that he is Aen. 


dutlawed, foz chen he is not legalis homo, 
are good challenges. 


If the Juror ſays that he will paſs fo2 one por firour- 


party, becauſe he knows the verity of the 
matter, this is no challenge: But if he ſays 
tis foz favour, tis a good challenge, if the 
Tryozs find he ſpoke foz favour, and not fo; 
truth. * 2 In 


Ma 
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King. In an actidoon bet wire the King and a pars 
* ty, the Dub jeg cannot rake any challengy 
foꝛ favour. as in an Indictment of 
&c. the Defendant cannot challenge a }urot 
foz favour to the King. * | 


How Challen- If the Keeo2d be in the ſame Court, it 
wes _ ve '2- need net be ſhewn , but if tt be in another 
cord, © Court, itought to be ſhewen; oz elſe tis no 
ns pꝛincipal challenge. | | 


6 the Arrap is affirmed, there ſhall 
they may be not be fuch challenge to a Juror which would 
xaken, have been q ſum̃t ient challenge to the Array 


„ As 'tig not a good challengs that the Juror 


was impannelled at the denomination of a 
party, fo2 this had boen à good challenge to 
the Array. *- e 


Ik a man challenge a Juror foꝛ non-ſuffi- 
ciency of Freehold, and this is adjudged a⸗ 
gainſt him, pet he may challenge fo fabour. 
And this ſhall be tryed, 10 H.. 18. 0 


It the Jury upon finding of the pzincipal 
do nat tax the Damages, foz which a Venire 
facias iſſues to the ſame Jurors to tar the das 
mages, the parties cannot take any chal- 
lenge fo a cauſe-befoze the firſt Tryal. Bi 
fo2 a cauſe ariũng atter they may. And fs 
aga inſt les primer Jurors. | bet 4 


The 


Tryals per pals. 


Cg king connat challenge a Auris after ning. 


he is [woꝛn, unleſs it be foꝛ a Cauſe arifing 
after he is ſwozn, | 


If the Defendant challenge the array la what cally 


— 
a | ougnt to ſhew 
and afterwards he challenge a Juroz; he the cauſe pre- 


ſently. 


which is found againſt him, 02 he releaſe 
the challenge and the array is affirmed , 


ought to ſhew the cauſe pzeſently. 


But if there be two Defendants, and ane 
challenge the array, and afterwards both 
challenge a Juroz 3 the other Qhall not ſhew 
cauſe pꝛeſently | 
Ak any of the Jurozs be won, and there 
be not ſufficient, faz which a Tales is grants 
ed, and at the return one of the pzimer Ju- 
mu is challenged , the cauſe qught to be 
ſhewed p2eſently, he being ſwozn befoze. 


Au an action between the King and a King. 


tonmnon perſan, as ia au Jndicment of Bar- 
retry,' pꝛeſentment ot nufance, &c. the De- 
fendant if he challenges any Juroz, muff 
the the cauſe pzeſently. - 


But in an Inqueſt betwirt the Bing and 
a ſtranger, the ſtranger need not ew the 
cauſe: pefently ; Fo2-in this caſe, the King 
is a common perſan of the Realm, 


Cauſe 


17 


Treat. 


in what In- 
queſt a Thal- 
lenge may be. 


Tryal and 
Tryors of 
Challenges. 


| Tryals per pais. 


Cauſe ought to be ſhewed before the Tiles 


= peruſed. 


If both Parties challenge, although for 
ſeveral cauſes, as if one be fo2 favour , and 
the other peremptozy ; pet the Juro! ſhall be 
dꝛawn without ſhewing caule. - 


It map be in an Jnqueſt befoze the She⸗ 
riff to enquire of waſte , both to "= Arrap 
and Polls. 


But not in anJnquelk of Otlite, as in a 
wzit of inquiry of damages. | 


In a witof Right a challenge map be to 
the Polls del 4 Chivalers return. 


Not of Coſtnage to the witnelles coming 
to try the deed in an Aſttſe. 


Itk one party challenge the Array which 
is affirmed, and afterwards challenge a Ju- 
ro2 ; he ought to ſhew-cauſe pzeſently,” any 
this ſhall be tryed pꝛeſently; but otherwiſe 
of the other, who did not take the Challenge 
to the Array. 


The challenge of him who fir(t challeng- 
ed, thall be ſirſt tryed: Although the firſt be 
8 1% and that. of the others be riens 

elns 


It 


cc? a av. a o- 


. 


Tryalsper pais. 


Ik the Venue be of two Counties , and 
both Pannels challenged, the Eſliors ſhall be 
one ok one pannel and the other of the other. 


Ik the array be challenged, the Court to 
try the array map chuſe two Tryoꝛs, Acs 
tozding to their diſcretion. 20 Af, 15. 19 
H. 6. 9. | 


© If an action be depending between the Ju- — 
ror and one of the parties, and foꝛ this he 1 

is challenged, and the other ſays that this 

is bzought by Covin; the Tryozs map try 

this: foz although the action is of recozd, 

pet the Covin is not. 


The Juror may be examined upon a voier Evidence. 
dire, to any challenge that is not to his dif- 
honour ; but the Tryozs are not bound by 
his Dath, - 


The trpoꝛs after they are \wozn may goat 
large by aſſent of the parties until another 
day, 


In creſpaſs againſt two who plead to n nn cafes 
iſſue, and a Venire facias js returned, although a challenge or 
one accept the Array, pet the other may chal- affirmance by 
lenge it, and if it be found, the Array ſhall be one ſball 


ſerve for o- 


quathed againſt all. So in an Appeal againſt thers, 
P2incipal and Acteſſozy, fe; one ſhall not 
diſinherit the other, x 

< UL, 


Tryals per pals. 


dant challtengs a Juror, and one of the Plains 
tiffs agres td this; the other ſhall not be re⸗ 


Juror ſhall be dawn in favout to the life of 
man, 


And yet in a Prxcipe quod reddat by 
two, and the Tenant challenge the Array, 
becauſe the Sheriff is Goſſip to one of the 


Demandants, and one Demandant acknows 


this is not ſo, and have it ttyed. Rolls tir, 
Tryal 662. &c. 


Ley gage. In Giger de ley none ſhall be challenged 
biz favour oz inſufficiency &c. 


Coſinage: Akt there be a challenge foz Coſinage, he. 
that taketh the challenge muſt ſhew how the 
Juror is Confin. But pet if the Coſtnage,. 


ſufficeth ; fo2 the Law pꝛeferreth that which 
is material, befoze that which is fozmal. - 


* Ak the Juror habe part of the Land that 
2 dependeth upon the ſame Title. 


tle, 5 
Ik a Juror be within the Hundzed, Leet, 
02 any wap within the Seigniozp, immedi⸗ 
Diſtress, ately 62 mediately, oz any other diſtreſs of 
either party, this is a pzincipal on” 


but fit. an Appeal dy two, if the Orien- 


ceived to ſay that this is by Covin , but the 


tedge the challenge, the other may ſay that - 


chat is, the effec and ſubſtance be found, it 


— a aa a— 
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Eat if either party be within the diſtreſs of 
Aach his is no principal eons, 
A the kabour. 


At a Witneſs named in the Deed be re⸗ Witneſs. 
Fe of the Jury, it is & good cauſe of 
nge 


him. So tf one within age. Tofant, 
d twenty . returned, it is a good 
cauſe of challenge. 


Upon his own Ac, as Fl the Juror hath Challenges 4- 
given a Uerdict befoze, foz the ſame cauſe, riſing from 
albeit it be reverſed by Mrit of Grro2, oz if the furor 
iter Uerdic, Judgment were arreſted. Sg A. 

fk he hath given a fozmer Uerdic upon the ner ver. 
fame Title e matter, though between _ dict. 
perſons. But it is to be obſerved, that 
may ſpeak once foz all, that in this oz other 
like Caſes, he that caketh the challenge 
mull ſhew the Recozd, if he wot ve it take. 
place as a pzincipal challenge, otherwiſe he 
\ muſt conclude to the favour, unleſs it be a 
Recozd of the ſame Court, and then he mull 
ew the day and term. 


£0 likewiſe one may be challenged, that 3 
he was Indictoz of the Plaintiff 9 Defendant, Iodickment 


eicher of Treaſon, Felony, Ml reſ⸗ 
paſs, 02 the like. in the —— 1 


If the Juror be Godfather u the Child of . 
che plaintiff oꝝ Defendant, 9 dz e cogrexſo, this. 
is allowed to be a < in our _ 


162 


Arbitrator. 


Commiſſion- 


er. 


Counſel. 


Eat or drink 


Tryals per pais. 


Ak a Juror hath been an Arbitrator choſen 
by the Plaintiff 82 Defcndant,inthe ſame tauſe 
and have been info2med of, oz treated of the 
matter, this is a p2incipal challenge, O⸗ 
ther wile if he were never infozmed no} treat- 
ed thereof ; and otherwiſe if he were indik⸗ 
ferently chofen by either of the parties, 
though he treated thereof, But a Commil⸗ 
ſioner choſen by one of the parties, foz er- 
amination of Witneſſes in the ſame cauſe, 
is no pʒincipal cauſe of challenge; fo he is 
made-by the King under the great Seal, am 
not by the party as the Arbitrator is, but he 
map upon cauſe be challenged foz favour, 


Arbitrator in another matter is no cauſe 
of challenge. 


If he be of counſel, Servant, oz of Robes, 
02 Fee, oz ok either _ it is a principal 
challenge, 


It any akter he be returned, do eat and 


at the parties dꝛink at the charge of either party, it is a 


charge. 


Action: of ' 
malice. 


p:incipal cauſe of Challenge, other wiſe it is 
of a Trpoz after he be ſwozn. 


Action bzought either by the Juror againf 
either of the parties, oꝛ by-either of the par- 
ties againſt him, which may imply malice 
oz diſpleaſure, are cauſes of pzincipal 92 


lenge, unleſs they be bzought by ( . 


her 


ere, 


+ ein, a A&A © 
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ther befoze o2 after the return; .fo2 if Covin 
be found, then it is no cauſe of challenge; 
other Actions which do not imply malice oz 
diſpleaſure, are but to the favour, as an actt- 
on of debt, &c. More 3. | 


In acauſe where tbe Parſon of a Parith Parſon and 
is party, and the right of the Church co- Frihes. 
meth in debate, a Pariſhioner is a p2incipal 
challenge. Other wilt it is in debt, oz any 
other Action where the right ol the Church 
cometh not in queſtion. 


If either party labour the Juror, and.gibe To labour the 
him any thing to give his Uerdic; this is a Jury. 
pꝛincipal challenge. But if either party la- 
bour the Juror to appear, and to do his Con- 
ſcience, this is no challenge at all, but law- 
ful fo2 him to do it. 


That the Juror is a Fellow Servant with Fellow Ser. 
either party, is no pꝛincipal challenge but to nt. 
the favour. 


either of the parties can take that chal⸗ 
lenge tothe Polls, which he might have had To the Polls. 
to the Array. 


Note, if the Defendant map have a pꝛin⸗ 
tipal cauſe of challenge to the Array, if the 3 
Sheritt. return the Jury, the Plaintiff in that . Cee 
caſe may foꝛ his own expedition, alledge the 
ſame, and pꝛap P2oceſs ta the Coroners, 
| Y 2 which 


74 


Challenges to 


= 


tlic flavour. | 


Favour. 


Venire facias to the Sheriff, and the Defen- 


which hecannot have, unleſs the Nefendanc 
will conkels i:; but ir che Defen A 


confeſs it, then the Plaintiff hall have 


dant ſhall never take any challenge foz that 


cauſe, and ſo in like caſes. But onthe part 
vf the Deſendant, any ſuch matter ſhall not 
be alledged, and Pyoce(s pzayed to the Co- 


roners, betauſe he map challenge the Jury 
fo2 that cauſe, and tan be at no pꝛejudite. 


Challenge concluding to the favour, when 
either party cannot take any pꝛincipal chal; 
lenge, but Cheweth cauſeg of favour, which 
mult be left tu the conſcience and diſcretion 
pf the Tryors, upon hearing their-evidence 
to find him favourable oz not favourable.1But 
vet ſome of them come neerer to'a pzincipal 
challenge than other: As if the Juror be gf 
kindzed, oz under the diſtreſs of him in 
reverſion 02 remainder, oz in whole right the 
Avow)y oz Juſtifcation is made; oz the like: 
Theſe be in pꝛintipal challenges, he 
in Reverſion, remainder, oꝛ in whole right 
the Avowzy oz Juſtiscation is, ig not party 
to the Netoꝛd; other wiſe it is, if they were 
made parties by aid, Receipt , oz Woucher, 
and pet the cauſe of favour is apparent; ſo it 
js of all pzincipal cauſes, if they were party 
o the Retoꝛd. Now the cauſes of fabour 
are infinite, and.thereof ſamemhat may be 
gathered of that which hath been (aid, and 
be xeſt A purpolely leave the Rader to the 


reading 


_ per pals. 


concerning that mat- 
„ t raging 4 
2 OE THR 
zn. 


The Subject map challenge 5s Bobs 
where the King is party. And i 

put-lawed of Treaſon o2 Felony, at "_ = 

of the King , and che party fo: avoiding 

25 alledgeth immiſonment, 92 the like, 

at the time at the Outlawꝛp, thaugh the iſſue 

1 — upon 8 collateral point, pet Mall 

have ſuch challenges, as if he 

en arraigned upon the crime 

if, fo2 this by a mean concerneth his 

life allo 


92 conviced of Treaſon, oz Felony, =_— 
any 1. life 02 2 02 in . 
5 a talſe Aerdid, 02 o: perjury as 
Megs 02 in à conſpiracy at the Suit 
| King, oz in any Suit (either foz the 
02 AP; en) be adjudged to 
wi flop, Tumbzel, oz the like, oz to be 
Manded, og to be ſtigmatiſed, oz to have 
any acher co2 poral puniſhment whereby he 
becometh infamous, ( foz it is a maxime _ 
in Law, Repellicur à ſacramento infamjs ) Trou. 
thele and the like are pꝛincipal cauſes of 
17 5 So it is if a man be outlawed outlawed. 
n Treſpaſs, Debt, oz any other action, 
| ty hs is Exlex, and therefq2e is not legalis 
omo. 


Propter delictum, Ag if the Juror be at- . 


_ 
= 9 : 1 | 
= - 
ö oo ooToTOmns CO «oo pro wwe DJAon wu Eran , On OO TE POOR 
* * 


Aww -* 


Ballard. 


Who ought 
to be on Ju- 
TICS. 


Challenges 


At what time 


Tryals per pais. 


homo; And old Wooky have laid, that tt he 
be excommunicated, he could noc be of a 


Jury. 


A Baſtard may be of a Jury, yet may be 
challenged if he be of Bindzed. Jenk, Cent. 1. 
Cap, 90. 


SE the Statutes of W. 2. and Artic. ſupra 
chartas, what perſons the Sheriff ought ts 
return on Juries. And ſee F. N. B. breve 
de non ponendis in A ſſiſis & juratis; andthe 
Regiſter in the ſame UUrit, And ſee there 
what remedy the party hath that is return- 
ed again Law, 


It is neceſſary to be known, the time 
when the challenge is to be taken. Firft, 


muſt be taken. He that hath divers challenges, muſt take 


them all at once, and the Law ſs requireth, 
indifferent Tryals, and divers challenges 
are not accounted double. Secondly, ik one 
be challenged by one party, if after he be 
tried indifferent, it is time enough fot the 
other party to challenge him. Thirdlp, at⸗ 


ter challenge to the Array, and Trpal du⸗ 


ly returned, if the ſame party take a chal- 
lenge to the Polls, he muſt ſhew cauſe p2e- 
ſently. Fourthlp, ſo if a Juror be fozmer- 
ly ſwoꝛn, if he be challenged, he muſt ſhew 
cauſe pꝛeſentlp, and that cauſe muſt riſe ſinte 
he was worn. Fifthly, when the King is 
party, oz in an appeal of Felony, the De- 


fen- 


Tryals per pais. 


fendant that challengeth foz cauſe, muſt 
thew His cauſe pzeſently. Sirthly, If a 
man incafe of Treaſon oꝛ Felony, challenge 
fo: cauſe, and he be cryed indifferent, yet 
he map challenge him peremptdzily. Se- 
venthly, a challenge fo2 the Pundzed muſf 
be taken befoze ſo many be ſwozn, as will Hundredors. 
* ſerve foz Pundzedozg, oz elſe he loſeth the 
advantage thereof. | I | 


Jn a Writ of Right, the grand Jury mult vyrit orgigh 
be challenged befoze the four Knights, be- 
foe they be returned in Court; foz after 
thep be returned in Court, there cannot any 
challenge be taken unto them. 


Nota. The Array of the Tales hall not The Array of 
be challenged by any one party, until the the Tales. _ _ 
Array of the pzincipal be tryed; dut if the 
Plaintiff challenge theArray of the'pzincipal, 
the Defendant may challenge the array 
of the Tales, After one hath ken chal- 
enge to the Poll, he cannot challenge the 
arrap. | 

Now it is to be ſeen how challenge to 
the array of the pꝛincipal Pannel, 62 of the 
Tales, o; of the Polls ſhall be tryed, and who 
ſhall be Tryo2s of the ſame, and to whom 
Pꝛoteſs ſhall be awarded. 


If the Plaintiff alledge a cauſeof challenge 
againſt the Sheriff, the P2oceſs ſhall be di- 
reed 


. 
—— — — — — , . ⏑ ,, 


e ̃è V ]ꝗ ⁰ͥ m ² wü ̃—-eaͤñ ͤ , —⁵᷑ʃB Lon 


Tryals per pais. 
e 
— 750 chr teck; (fagii 8 Fa i thei, then 
the Coutt us tit certain liſors „ 02 
Eftiors ( f6 #þ elj * becaciſs they 
are * . =o: re 
| tenen | 


* 12222 1 to 
the Polls, Note, if Paoceſs be once as 
tbardey fox che partiaticy of the Sheriff, 
though there be a new Sheriff, yet Pꝛo⸗ 
ceſs Wall never be awarved 6 him: kor the 
entry is, Ita quod Vicecomes ſe nonsntromiry 
tat. But otherwiſe it is, fo; that he was 
Tenant to either party, oz the like. | 


'S. 
= 8 
BE 


5 8 


| | 

Array- f the artay be challenged in Court, it 
- be. ttyed by tus bt then; tit. be ow | 
anrelle c be appointed by the Court: 

TwoTryors. 08 in that caſe ſhall not exceed I} | 
the bf two, unlels it be by conſent. 

5 But che Court names two foz ſome 


us catiſe alledged by * 2 partp, ch 
name the array 
gut, tet Piocets wel be pea | ut 
| If there 1 Seen 
Demurr to a Ws N whom the cauſe is to he 
Challenge, fryed," mily determine it, 02 adjourn it tohe 
* heard another tinie. Kiles 464. Vide Bul 
Ti. part. 114. 
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. 
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Jf a Pannel upon a Venire facias be re. Array of the | 
turned, and a nee and the array of the Principal and 
pꝛintipal is challenged, the Tryozs, which!“ 
try and quaſh the array, ſhall not try the 
array of the Tales; foz now ft is, as if 
there had been no appearance of the pgincipal 
Pannel ; but if the tryoꝛs affirm the array of 
the pꝛincipal, then they ſhall try the array of 
the Tales. Ik the Plairtiff challenge the ar- 
tay of the pzincipal,+ the Defendant the array 
of the Tales, chere che one ofthe pꝛincipal x 
the other of the Tales ſhall try both arrays. 

Foz other matter concerning the Tales, 

ſee in Cooks Repozts matters wd:thy of 
obſervation. Mhen any challenge is made 

to the Polls, two Trpoꝛs ſhall be appoint- 

ed by the Court; and if they try one indif- T Tryor. 
ferent,and he be lwozn, then he and the two 

Tryozs ſhalt try another: and if another 

de trye d indifferent, and he be ſwozn, then 

the two Tryo2s teaſe, and the two that be 

fwozn on the Jury ſhall try the reit. 


Ik anp ot the Jury, after ſome ot them be 

woꝛn, be challenged, thoſe that are ſworn are | 
to ſay, whether he that is challenged be in⸗ Tals of 
different 02 not. But if the firſt oꝛ ſecond challeoges 
man be challenged, then the Court doth X 
ule to appdint ſome of them, (who it pleaſ⸗ 

eth), that ſhall be afterwards ſwozrr to try 

the tndifferency of the perſon challenged, 


2 1. All 


170 


Rules con- 
cer. ing 


Tryal of 
Challenges. 


juror exa- 
mined, 


g Challenges. 


Tryals per pats. 


1. All challenges muſt be taken befoꝛe 
the jurors are ſwazn. 0 


2. If one challenge a Juror, and it be 
found againſt the challenger, he map not 
challenge the Juror fo2 a ſecond cauſe, 


3. If one challenge the array and it be 
found againſt him, he may not afterward 
challenge any of the Polls, without ſhew- 
ing cauſe peſently, any this ſhall be tryed 
peſently. 


4. No chalfenge ſhall be admitted a- 
gainlt the Tryoꝛs, appointed by the Court. 


Ik the Plaintiff challenge ten, and the De⸗ 
fendant one, and the twelfth is ſwoꝛzn, be- 
cauſe one cannot try alone, there ſhall be 
added to him one challenged by the Plainiff, 
and the other by the Defendant, When 
the Tryal is tobe had by two Counties , 
the manner of the tryal is wo2thy of obſer- 
vation, and apparent in our Books, Ik 
the four Knights in the Writ of Right be 
challenged, they ſhall try themſelves, and ' 
they ſhall chooſe the grand Aſſiſe, and try 
the challenges of the parties. If the cauſe 
of challenges touch the diſhonour, oz dil⸗ 
credit of the Juror, he tall not be exami⸗ 
ned upon his Oath; but in other cales he 
ſhall be eramined upon his Oath, to _ 


Tryals per pais. 


the tryoꝛs. Ik an Inqueſt be awarded by 
default, the Defendant hath loſt his chal- 
lenge; but the Plaintiff may challenge fo} 
juſt cauſe, and that ſhall be examined and 


trysd. 


Whereſocber the Pliintift is to recover 
per viſum juratorum, there ought ts be fir ot 
the Jury that have had the view, oꝛ known 
the Land in queſtion ſo as he be able to 
put the Plaintiff in poſſeſſion , if he reco- 
ber. | | 


View. 


In Proprietate probanda, and a Writ Challenges. 


ts inquire foz waſte, the parties have been 
received to take their challenges. But pal⸗ 
ling over many things touching this matter, 
J will conclude with the ſaying of Bracton, 
Plures autem aliz ſunt cauſz recuſandi jurato- 
res, dequibus ad præſens non recolo, ſed quæ 
- jum enumeratz ſunt, ſufficiant exempli cauſa. 
I Inſt. 157, 158. 


Treat doth ſignifte as taken out o2 with⸗ Treat what. 


dzawn, and is applied to a juror, that is 
withdzawn by conſent, oz removed and 
diſcharged by challenge. 


A Juror ſick was withdꝛawn, and another 
(wozn, Palmers Reports 411, 


If the Defendant do not appear at the try⸗ Chillenge 
al when he is called, he loſcth his challenge loft. 
2 2 to 


Tryals per pas. 
to the Jurors although he doth afterwaryg 


appear. 
A wrong 'Tis a goodchallenge to a Juror to ſap he 
name. 18 — by another name in the Pans 
- nei, | 


No Freehold, A Juror appeared and ſaid he had ng 
Freehold, and pꝛaped that he might not 
ſerve, yet the Judge would not ſpare him; 
ko: he may Have an action againſt the 
Sheriff fo2 returning him. Rolls 2 part. 
Reports 4.33, R 1 


Tryals per Pais. 
„Cp. 1 9 7 75 pro defect. Hundred 


Parchment, and tl ; 


rhe — rraign it in French upo a which 
he Defendant 5 — take ine 0! demur. Tl e 

oe oz Allaciate in Court muͤſt call the Ju- 
Ran and ask if they have apy Lands 
thin the Hundred ,'oz had at the time of, 
the Arrap of the Pannel, and whether they 
dwell, 92 did dwell, in the lame. And upon 
eraminaciqn if it appear clearly, that they 
abe no Lands oz Tenements, noz dwell, 

in the Hundred; z then the Clerk is to mark 
them by the id de ok every, of their names 
thus [pr ter uber J but if he find there 
be two Hundredors, he is to reſozt back to 


the prz:er Hundred. and ſwear them in. 02- 


287 othat you ſee the Tryal whether 
Hundre ors, 02 not, is determined by the 
wp eramination by che Poll ſeverally, 
i the. demur , and the other 
why fa jor in demurre dene I ok Afſiſes 


rm. the Cha 


and p:oceed ta che Tryal of the Cauſe; oz if 


the Judge douht, it may be determined in 


Bank, hut this is great delay... A the chal, 
lenge be adjudged good; the Court awards, 
Que le Ren il ſoit caſſe. 


nge, and over-rule | 
the te Derive, 02 allow ehe Demurrer god, 


[a Ciries,Cor. 
At C ommon Law there de to have been porations, 
4 Hundredors returned and. appeared in all — 
anions p pro meliorj notitia cauſz in controvere 7 
a, fo) vicini vicinorum fata ſcire præſumun: 
| eur. dannor be. 


— — 
this challenge 
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tur. Vut by the Statute 35 H. 8: ca. 6. ſix 
Are to be returned and appear. Diez Cox 
by the Statute 27 Eliz. ca. 6, if two 
dredors be returned and appear, it is ie 
ent in all perſonal acions'; But in real acti 
ons there mult be fir, * elſe Remanet pro 
defectu Jur. ä 

The Court ſhall appoint | two CTrpoꝛs in a 
challenge to the Poll, and ik they find two 
indiferent the firſt Cryoꝛs ſhall be diſthharg⸗ 
ed, and the two that are found indifferent, 
being ſwozn to try the Aue, ſhall: alſo be 
worn to fry the reſt of their Fellows. 


At Common Law there uſed to be return⸗ 

ed 24 upon the Venite, and àfterwards a 

Habeas corpora with a Decem Tales, and if 

a full Jury did not appear 0z/ were challenge? 

ed, then a 'Diftringss with an Octo Tales; 

T4!es ds cr, AND (0 to the Duo Tales, if there was not a 
<4m1lanribus full Jury. And this was the courſe until the 
may be in the Statute 35 H. 8. which gives the Tales de 
caſe of Aliens. circumſtamibus at the Aſſiſes, &c. and by the 
= Stat. 5 Phil,& Marie ca 7. where the Bing, 
Queen, 02 Infozmer, &c. are parties. | 


A Challenge map be taken to thoſe of the 
Taken de circumſtantibus, 6 


By the Statute 33 Ed. 1. The King and 
thoſe who pꝛoſetute foꝛ him, mult. ew cher 
a of Wer ay bertike ker part 
* ) 


retten and impannet an Jucies, as 
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party andleft to the viſcretion of the Fuſti/ 


The King oz any one auths2:iſed fox him 
may releaſe his challenge. Where the par⸗ 
ty ny challenge, che Bing way FrRenge: . 


'Tis no challenge ts ſay, the Juror is the 
Kings Tenant, oz that He is favourable ts 
the King, but tis. good to ſay, the Sheriff 02 
= bears Grudge 02 malice to 151 

ant where the King ts party. the Juror 
hath any Freehold tis cients 1 80 
not to 40 s. a pear: Foz the Statute Whit 
— that, ſpeaks only bet wirt party and 
ty. R 


The firſt, who challenges be he Plain- 
tiff 02 Defendant, ſhall have the pzeference 
and advantage of His challenge. If a 
Juror be once” challenged: and withdzawrt 
upon the pzinttpal; He cannot ſerve. upon 
the Tales, if he doth "rig Ertoz, and Jltbge- 
ment may be ſtayed. And > if he be 
chattenged, and a Jury remain pro de- 
fect, Juratorum, if he be ſwoꝛn uon & new 
Diftringas, tis Error, not helped by any 
Statute of Jeofliles, and à mif-ttyal any a 
Venire facias de novo ray be awarded. Cro. 
Eliz. fol. 429. Whitbys Caſe, 


Eliſors may 


be ſon in ſomte caſes 


upon 


(3) 
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e facias, Habeas Cor 
e 
t In ren abour 92 af- 
feaion,oz at he denomination of of any perſon, 


The Recd2d of Attaifider Convicion, n 
Ercommunication Dutlawry , &c. © 02 a 


| 2 ballen eof ought to be pꝛoduced, to pzove 
e of challenge thereupon. 


e 


re bodies polititk 02 Cozpozate. are 
di ac challenge may be taken which 


ariſes e e Nabe as Bzother ta 

one of the Pꝛebendarieg, is a good challenge 

where ean;and Chapter are parties, 
6b. 8.7. ib a Prithioner, where t 


— ok the Church comes in r 
the Suit of. the Parſon, 17. Aſſ. 1 


In Bixh-Treafon the raiſoner may "Ol 
reno y.challenge ta the number of 35. 
which Is under the number of 3 Jurics, but. 
= ite Treaſan, murder oi Fel 1 
iz reduced to 20. rote 
lenge any that ate 
b hin. 


x is rty the Deſenilak 
w * le 0 his challenge ity 


kte fo » Wye, p 
a —— 125 js i 


n dende 


r v oo CCC oo ca I. 
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,C.:AP.:.. 


Of what things a Jury may inquire; 
When of ian Bene Ming! 
done in another County, or. in an- 
other Kingdom; when of Eſtop- — 
ples, and when not; whenofa mans 
intent, Oc. | neee 


1 x N 
Tue next words in che waleſt, which; 
bar noeee ben aten 
thele, per quos rei veritas meſius fcirt poterĩt; 
and this is the chief end at their meeting to⸗ 
gether: No Court tan givea bight Audge⸗ 
ment, unleſs the truth of the, kan be cer- 
tainly known ; and tu find out this truth, 
no way is like to this of Juris : 5 they do 
not 'onjy go upon their own knowledge, 
though they are Neighbours to the 
place where the queſtion is moved, and 
ſo are pzeſumed to have a better knows 
ledge of the fag, than any others; F892 
vicinus facta vicini præſumitur ſcire; But 
leſt this pꝛeſumption ſhould fail , the Law 
allows other Evidence ta be given to * 
| y 
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by which they map moze certainly and tou 
fidently give their Verdict of the iNue, 
which is meant by this wozd Rei. 


| And here, it will not be amiſs to give 
you a byiek deſcription, de quibus rebus, what 
the Inqueſt map inquire of, and find. 


. . Wherefoze, though it be true, that a 


Jury ſhall. net be charged, ng2 meddle with 
a matter of Law; and if they do, and find 
it, their Uerdic as to this ſhall be void; 


Se. 368.) tells us, that they may take 


give a general Uerdia; though to find the 
ſpecial, matter is the ſafeſt way fo2 them, 


becauſe, if they miſfake the Law, they run 
into the danger ol an ain” | 42. 


In the. Cale o Manby and Scott, ad 1. Trin | \ 


35 Car. . Penk ont quefion was if the 
Uervict' was well found, in an acidn of the 


caſe againſt the Husbandfoz Wares bought 


by the Mie; the Verdic finding, that the 
Wares were neccfſarics, and accoHing to 
her degree, whereas ( as was objected.) 


they ought to have.found the degree of the 
party, and the value of the Wares and 


left it to the Court to judge, 


But it was anſwered and reſolved that 
the Court. i, e. the Judge © befoe —_ 
"ti 


et daily experience (as well as Littleton, 
pon they the knowledge of the Law, and 


© emnw, © on 


$3. 2 
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As tryed infoꝛms the Jury of the matter of 
Law, and accozdingly they find, and ſo it be- 
longs not to this Court, 


Broughton a Reader of the Temple 
bzought- a Bill by Quo. minus in the Che- 
quer againſt Prince fo maintaining a ſuit 
againf the Stat, &c. Prince pleads that he 
was admitted in the Inner Temple, and ſtu⸗ 
dent foz many years there, that he was 
Conſiliarius, in Lege eruditus, and took his Fee 
in that cauſe. B. replied, de Injuria ſui 
propria abſque hoc quod in lege eruditus , 
' &c, & hoc petit & c. & deus defendit ſimiliter. 


It was moved that the Defendant ſhould 

denturr to the Replication. Atkinſon, excep- 

ted to the Traverſe and Concluſion ; foz ic 

can't be tryed by a Jury ; foz ( ſaps he ) 

ff matter in Law be to be tryed by the Judges, 
a fortiori , the learning of the Lawought to 
be tryed by them. | 


Per Manwood Ch. Baron, It ſhall be try- 
ed by the Country. 3 Leo. 237. Brough- 
ton verſ. Prince; which caſe is cited 3 Cro. 
728. to be otherwiſe ruled, pet, it was al- 
lowed there a good iſſue, 2 a Parſon 
of a Pariſh could ſpeak Welch. 


Hut. 20, 21. Whether a plaint was le- 
vied accozding to the Cuſtom, was tryed by 
a Jury, who are direded by the Court, as 
a to 
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to the plamt, and whether it were pin 
ſuant to the Cirffom, and are to find accoz- - 
ding to ſuch directions. | 


In many cafes, the Jury are to inquire 
of the knowledge and intent of a man, as 
where the Nr. is, that che Defendant kept a 
Dog whirh killed the Pl:ymiffs Sheep, (i- 
ens canem ſuum ad mordendos oves conſuetum; 
though ſciens be not traverſable, pet: the Jury 
upon Evidence muft inquire of tt. lib. 4. 18. 


Of ſoiricr Jn ſome caſes a Jury map try and find 
. ſpirttual thing, as a Divozce, Patrimony, 
&c. and mult take notice thereof, upon pain 
of Atrainr-li. 4.29. lib. . lib. 7. 43. vide hic cap. 2, 


The Fororsof one County, may find any 
<a 1 tranfftozp thing done in 
n Treſpaſs Quare clauſam fregit, in another Corny: | 
the co D. wherethe Treſ-. fone times they auß in | 
paſs was committed in the County loral ie 
of S. upon Not guilty, if the jury ora things in another 
find the Defendant guilty in the County; as if the Heir 
| — — in void. plea ds tiens per diſcent j 
Bur if they find him Guilty gene- gps Ld 5 
— an 4 lycth:Figch. — ry i the Ptainriff replies; 
BZBecauſe this Treſpaſs is local; and of in a Pariſh any 
{hae is local cannot be inqured of Mur d within London the 
a \ | men of another QYorrnty, for Jury map find Aſſets in 
can have no conuſans of it. any County; in the ſame 
"MIN kale againff an Executoꝛ, 
who pleads plene adminiſtravit;the Jury may 
likewiſefind Aſfets tn any part ofthe wol. 
And the Reaſon is, berauſe the place is only 
named 


Tryals per pais. 


named fo2 neceſſity of tryal; But where 
the place is part of che iſſue, it is 


othe 


177 
Of things. 
done 1n an- 


otherwiſe, Aud therefoze if J pꝛomiſe in one y oNoun- 
place to do a thing in another,and iſſue is up- cry. 
on the breach, the Jury ought to come from the Vide cap. 8. 


place of the breach. But if J pꝛomiſe in 
London, to do & thing at Burdeaux in France, 
and iſſue upon the beach, yet this ſhall be 
tryed in London fo neceſſity, becauſe 0- 
therwiſe it would want tryal, the Jury muff 
inquire of the bzeach at Burdeaux. But if 
J pzomiſe in France, to do a thing in France, 


ſo that both Contract and performance is Rolls tit. Try- 
' beyond Sea, this wants tryal in our Law. = 571. 


lib. 6. 47. li. 7. 23, 26, 27. 


In the Cale of Drake and Beere. Trin. 
15 Car. 2. B. R. this difference was a- 
greed by the Court, viz, That a Jury in 
an Jnferiour Court map inquire of things 
out of the Jurifdiction, if they be but foz en- 
creaſe of D b 7 1, Cro. 571. Ires 
land verſ. Blackwell, but if they inquire of any 
thing '*iſuable out of that Juriſdiction, it is 
- nought, 1 Cro. 101. 2 Cro. 503. 


Erroz was bought to teverſe a Judge- 
ment given in the Palace Court, in In- 
debitat. fo that the Defendant was indebt⸗ 
ted to the Plaintiff Infra Juriſdictionem foz 
Nurſing of a Child, not ſaying the Nurs 


fling was. I afra Juriſdictionem. . 


AA Wadh. 


Cour 
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Wach. Windam Juſt. held it good, faz 

that it is a debt every where, and not like a 

debt that ariſeth by matter collateral: Tat 


Twiſcen luſt. poubted, Whitehead ver. 
Browne. Paſch. 15 Car. 2. B. R. 


Eſtoppels. The Jury may find Eſtoppels, as the tas 
wen the E- king of a Leaſe of a man's own Land, by 
ſi-ppel is Deed ludented; oz the delivery of a Deed 
found , the hy foze the date, as in Debt by an Admini⸗ 
Je acc. Kratoz upon a Bond dated 4 Aprilis, 24 E- 
8 e- liz. The Defendant pleaded , that che An⸗ 
ſpecial mac- teflate dyed befozethe date of the Obligation, 
ter. and iſint nient ſon fait, upon which they were 
at Jfſue, and adjudged that the Jury might 
find that the Bond was delivered the 3d of 
April, becauſe they are ſwozn ad veritatem 
dicencum ; though the parties are effopped 
to plead a Deed was delivered befoze the 
date; but they may plead a delivery after 
the date, becaule it chan never be intended, 
that a Decd was delivered befoze the date, 
but after it may. ) 1 


Eſtoppels. But if the Eſtoppel, 0: adthittance Fe 
within the fame Record, in whith Iſſue is 
jopned, then the Jurors cannot find any 
ting contrary to this, which the parties 
have affirmed,and admitted of Netozd, though 

it be not true: Foz the Court may give judg⸗ 
ment upon matters confeſſed by the parties; 

and the Jurors are not to be charged with a- 

ny ſuch thing, but only with ſuch in * 

t 
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the parties barp. li. 2. 4. li. 4. 53. Co. Lit. 


A Decree in Chancery ſhall be tryed by a pecree. 


Jury, and not by it ſelf; fo2 it is not a Re- 


toꝛd, but a Decree Reco2ded. - The Chans 
cery, as it is a Court of Equiry is not a Court 
of Record : But touthing things agitated 
in 4 Petty Bag Office, it is à Court of Re- 
cord. 


The Jury may find Deeds, oꝛ matter of Records nor 
Reco2d, if they will, though not ſhewed in ſhewed. 
Evidence. Finch 400. They may inquire 


of things done befoze the memozp of man, 


lib. 9. 34. 


Null tiel Netozd is not to be tryed by a Ju- 
ry, but upon the general iſſue, & c. they may 
find a Record. 


The Jury,may find a Warranty, being Warranty. 
given in nce, though it be not plead- 
ed; Nay, the Jury map find that, which 
cannot be pleaded, as in Treſpaſs, upon not 
guilty , The Jury may find that the D-fen- oy 
danc teaſed Lands fo; life, upon Conditian, Condition. 
and entred fo2 the Condition bꝛoken; Tho' 
this cannot be pleaded without Deed, pet the 
Jury may find it. Lit. Sect. 366. 


Where a Collateral Warranty binds this 


map well be given in Evidence: Foz al- 


A a 2 though 
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though it doch not give a right, vet in Law 
this ſhall bar and bind a Right, Lib. 10. 
97+ 


But this matter comes moze p2operly un- 
der the Title Evidence; wherefoze we will 
- P2oceed to that. 


See alſo in Chap. 13. 


CAP. | N. 


Evidence and Witneſſes. * 


gal underſtanding ( ſaith Coke 1. Inſt. 
283.) doth not only contain matters of Re- 
cord, as Letters Patents, Fines,” Reco- 
veries ; Inrollments , and the like, and 
witings under Seal , as Charters and 
Deeds, and other Wtitings without Seal, 
as Court-Rolls , Accounts, and the like, 

which are called Evidences, Inſtruments. But 
in a larger ſenſe, it containeth alſo Teftimo- 
nia, the Teſtimony of UWitneſſes; and o⸗ 
ther pzoofs, to be pꝛoduted and given to a 
Jury foz the finding of any Aue, foyned be- 
tween the parties: And it is called Evidence, 
becauſe thereby the point in Jſue is to be 
made evident to the Jury : Probationes de- 
bent eſſe evidentes (id eft) perſpicuè & facile 
intelligitur. 


And this Evidence (with Bracton) we 
may term probatio duplex, viz. viva, ag 
Witnefles, 


Widence, Evidentia: This wo1d in les Evidence: - 


Preſumprion. 


Witneſſes. 


Tryals per pais. 


Mitneſſes, viva voce; and Mortus, ag by 


Derds, W2itings, and Inſtruments ; and 
violenta prælumptio, in many caſes, js plens 
probatio, and therefoqe if all the Witneſſes 
to a Deed be dead, then the Deed ſhall re- 
ceive Credit; per collationem ſigillorum ſcri- 
pturz, 66 but Aſpetialip if there hath been 
a continual and quiet poſſeſſion ; which is a 
violent preſumdtion. 1 Inſt. 6, foz yo man 
can keep His Witneſs alive, "4 


Ak a thing be generally referred to p2oof 
this ſhall be intended p2oof by jury; but if &- 
ther manner df P2dof be agreed upon; tha 
ſhall take away the pꝛoof which the Lawge- 
nerally intends by Jury: Hob. 127. Ag ff 
I pzouriſe to pay what mony vou p2ove Bihba- 
rowed; this may be pꝛoved in the ſame aal ⸗ 
pn b:ought upon the pꝛomiſe. Vide Rolle 
tit. tryal 594, 595. | 2 vl 


Pen. that are ſo bzanzed with Anfamy, 
that they cannot be [urors,  foz which ſee be⸗ 
foze, who may be Jurors) cannot be Wit- 
neſſes; yet per Glyn Ch. Juft. and Newdi- 
gate Juft, Mich. 1657. B. R. Conviction of 
common Barretry hinders not from being 
a witneſs, but Maynard, Sergeant, held 
ſtrongly againſt it. | 


At Lent Aſſiſes, Suff. 657. St. John Ch. 
Juſt. C. B. wouly nat allow one who had 
been whipped foz petty Larceny, ta be . 
nels; 


" _ N e 
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neſs; but Earl Sergeant ſaid, they ought to 
be ſtigmatici that are diſabled: from being 
Mitneſtes: Pet per Roll. Ch. Juſt. one burn- 
ed in the hand foz Felony, may ve a Wits 
hiels ; foz he is in capacity to purchaſe Lands, 
and his fault is purged by his puniſhment, 
Stiles 388. 


The Wife cannot be a Witneſs foz, 92 who may be 
againſt her Yugband, 1 Inſt. 6. that ig in Witneſſes. 


caſe of a common perſon between party and 
party, but between the King and the party, 
on an Indictment ſhe may, although it con- 
cerns the Feme her ſelf, as in the Lozd 
Audley's Caſe, Hutt. 116. So the may have 
the Peace againſt her Hugsband, 


And ſo it was reſolved in John Browne's 
Caſe, Trin. 25 Car. 2. B. R. on the Stat. of 
3 H. 7. cap. 2. vid. i Cro. 492. 


The King cannot be a witneſs by his 
Letters under his Signet manual: One 
attainted of Piracy cannot be a witneſs to 
p:ove another guilty. If he accuſed anosher 
befoze he was attainted, and afterwards con- 
fees he wꝛonged him, this confeſſion thall 
be rejected, becauſe he is attainted. A wo- 
man cannot be a witneſs to pz0ve a man to 
be a Uillain. Co. Lit. 6.8. 


Neither can the party to the uſurious Cgn- 
trac, be a Uſitneſs againſt the Uſurer, in 
an 
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an Jufozmation upon the Statute of Uſury; 
But Kinlmen never — near, Tenants, Ser» 
vants, Malters, Counlellozs, and Attoz⸗ 
neys, Ke. map be Mitneſſes. A Counſelloz 
map be a Witneſs to the Agreement, 8c. but 
not to validity of an afurance , noz to the 
Counſel he gave. March, Rep. 43. If a 
Witneſs being ſerved with Pꝛoteſs, and 1 
ving money ſufficient to bear his cha 

( 02 leſs if he accept it) do not appear to 

his teſtimony, he fozfeits 10 l. to the party 
damnified, and mult recompence his dama- 
ges. 5 El. 9. It a Wirefs commit wil- 


ful per jurp, he loſeth 20 l. ſhalt be im repel 
145 


ed 6. months without bail, ſtand in 
lozy, and be biſablod to be a  Wirneſs ; : 


the ſubozner, who pzocures the perjury. 5 
Eliz 9: 


A party robbed is allowed a —— 
in his own action againſt the Hundred, foz 
he is not bound, nay is to be blamed, to tell 
any ont what charge he carries with him; 
and if heſhouldnot teſtifie, the Law would 
be often fruitleſs foz want of Evidence, oz 
elſe moꝛe Robberies committed by the parties 
diſcovering his money. | 


In the Caſe of Brereton and Tatam,Mich. 
1656. B. R. Glyn. Ch. Juſt. Cited the Loꝛd 
Chandoi's Cale in this Court, where one 


Gates an Exetuto was pꝛoduted to pzove the 


Will as a witneſs, to which he (as co, 
| e 
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ſel) d. becauſe of his Exetutoꝛſhip. 
22 was an red that he had fully admini⸗ 
: Be replied, the Aſers might after- 
— tome to his hand; but the Court re⸗ 
ſolved that it would not be pzeſamed to barr 
his Teſtimony, which was allowed in the 
pʒintipat Caſe, being in Ej men. 


At'g no good exception to a Witneſs that 

he hath common per cauſe of Vicinage in the 
Lands in queſtton, becauſe tts but an ercuſe 
of Treſpaſs , and no intereſt. Clapham's 
cale; Mich. 1657. B. R. 


The ſame of common of Shacke, 


Ik Obliger deviſes the debt to the Obligor, 
and his Erecutozs deliver up the Bond in 
ſatisfaction of the Legacy which is cancell'y, 
and after the validity of the Mill is queſtion- 
ed, viz. whether the Teftator was compos, &c. 
the Obligor is a geod witnefs foꝛ the will, be⸗ 
catiſe by the cancelting of the Bond his debt 
was diſcharged. But Contr. in caſe of a 
Mo2tgage,fo2 though the deed be cancelled , 
if it be no good will, he muſt pay the mony. 
Goodman verſ. Torbervil). Mich. 1657. 
B. R. | 


An Action weg bzought by the Coꝛpozati⸗ 
on of the Weavers of Norwich, fo a penalty 
5 a Weaver {02 wozking in his Trade 

in Harvef time , contrary tu an Oꝛzdi⸗ 
b nance 
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nante by them made. And Atkins, Juſt. al- 
lowed ene df theCozpozarion ta he a witneſs, 
though one moiety of the penalty was due to 
the Co2pozation, Lent Aſſiſe 1657. 


In a Tryal at Bar, where an Efate fa; 
Life is limited to l. S. remainder to the pooꝛ 
of the Pariſh of Greenwich by Will; the In⸗ 
babitants of Greenwich were allowed to bg 
witneſſes to pꝛove the Mill. Townfend and 
Roane Mich. 1658. B. R. 


An Action of Debt was bzought, Summer 
Af. Suff. 1669. by the Town of Ipſwich foz 
50 l. a Fine ſet on one choſen Common 
Council Pan ( called their pzime Conſtable) 
fa2 refuſing to renounce the Covenant, &c. 
And the Town-Clerk (though a Freeman) 
was allowed a witneſs to pzove Election, 
Refuſal, &c. and the Fine ſet, which is faz 
necellity, foꝛ that none other are 02 ought to 
be pzeſent at thoſe Acts, Rainsford Juſt, 


Per Hale Ch. Iuſt. Norf. Summer AQ. 1668. 
A Freeman of Lynn is not au allowable wit- 
neſs to p2ove the cuſtom of Fozeign bought 
— Foretgn ſold in that Town, Harwich 
VEri, IWels. | 


As ta Ulitnelles pyiviledges t 


One was ſub· poena d ad tefffficandum, and 
payed a piiviledge krom being * * 
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which was granted, and per Cur. it will ſu⸗ 

an Arreſt on mean pꝛoreſt dur not 

Se an Execution; yet the Sherfff in that 

fe map de tommitted fox his Contempt. 
Hen. N. vil's caſe Mich. 15 Car. 2. B. R. 


Detaining of Mitneſſes: 


Sir Jo. Jackfon was Convict on an In⸗ 
fozmation ſoꝛ preventing of Evidence to be 
given on an Jrivicment of Per jury again 
Fenwick and Holt, who had been witneſſes 
foz Sir J. J. he arrefted fome wirnelles, and 
gabe mony to others, and ſo they were at⸗ 
quitted;: e was fined 1000 Marks, 1 months 
impztſonment, behaviour foz 12 months, 
Hill. 1663. B. R. 
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Pꝛoofs to determine matter of Fac, and proox; 


to be offered to a Judge and jury, are of two 
ſoxts. Firſt Living, as by Witneſſes, and 
to a Jury" one witneſs is ſufficient, And 
Dead, as matters of Retozd, as Leto 
ters Patents, Fines, Recoveries, Jn- 
rollments , &c. Writings ſealed and deli⸗ 
vered; as Feoffments, Leales, Releaſes, 
&c. And without Seal, as Court-Rolls, 
Accounts, & c. And ik the Caſe be between 
the King anda Paifoner, he is firſt to ſay 
what he can himſelf, and then all that can 
ſap any thing againſt him are to be heard 
upon Dath, and then others may be heard 
fo him, but ä And arcozding 

| 'S £9 


"I 
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to this Evidence on both ſides, 02 without 
any Evidence at all, the Jury are to give 
their Verdict, acco2ding to their knowledge 


and Daths. 


Such perſons as are infamous , as are 
perſons attainted of Felony, oz of a falſe 
Verdict, oꝛ of a Conſpiracy, oꝛ of Perjury, 
02 of Fo2gery , upon the Statute of 5 Eliz. 
cap. 14. and not upon the Statute of 1 H. 5. 
3. and ſuch as have had Judgment, to loſe 
their Ears, oꝛ and on the Pillozy oz Tum- 
b2el, oz have been ſtigmatized oz bzanded, 
and Infidels, Men not of ſpund memozy, oz 
not of diſcretion, 02 ſuch as are intereſted in 
the cauſe, 82 have benefit, are not competent 
witneſſes, Co. 1. Inſt. 6. but we ſee Jews 
are daily admitted witneſſes, 


Plexe Adnini- An account given to and allowed by the 

ſtravit. Ozdinarp, is not good Evidence; noz 4. | 

Pedigree. Pedigree by a Herald of Arms, to p20ve | 

. Heir, but it mult be p:oved by Deeds, Res 
c02ds, 02 Mitneſſes. 


Recogni- Ik the iſſue be a Recognizance 02 not, a 

ſance. Recognizance with a defeaſance is good E⸗ 

Agreement. Vidence, Plo. 14. So of an Agreement, 
a ſpecial Agreement will pꝛove it. Plo. 8. 


A Licence to alien Land, oz a pardon foz 


3 
.. alienation of Land, was held by a tommen 


pꝛeſumption, to be a good p;oof that che Land 
was held in capite. A 


Tryals per pais. 


189 


A thing which is concluded in the Eccieſt, Eccleſiaſtical 
aſtital Court, which doth concern Lands, is proceedings, 


not to be given in Evidence; foꝛ the Courts 
pf Common Law are not to be guided by 


their pzoceediogs, 


Ancient Deeds may he given in Evidence, ancient 
although the execution of them cannot be Deeds. 


pꝛoved. 


He that takes out a Copy of part of a Res Copy of a Re: 
toꝛd, mult at leaſt take out ſo much as con; cord. 


terns the matter in queſtton, oz elſe the 
Court will not permit it to be read, 


If one pzoduce a Leaſe made upon an Outlawry. |! 


Outlawry, in Evidence to a Jury to pꝛobe a 
Title, he muſt alſo p2oduce the Outlawry it 


ſelf, 
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Co pꝛobe a Feoffment a Deed of Feoffment, Feoffment. 


is ſhewed, but nv Livery is indozſed, if poſs 
ſeſſion has gone with the Deed, it is good 


Evidence, Rolls Reports 1. part 132. 


Upon Not Guilty to an Infozmation upon pros id. 


a-penal Law. a Proviſo to excuſe him map 
be given in Evidence,” Jones Reports 320. 


If a man pzeſcribe in a non decimando dee men 
| generally, he cannot give a Bull in Evidence, 4%. | 
Palmers Reports 38. 


A Deed 


Records, 


Depofnion 


Aﬀets. 
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A Decd with the Seals tozur off was ad 
mitted to declare uſes, Palmers Reports 
403, 405. | 


Recozds pꝛobe themſelves, and cannot be 
pꝛoved by Witneſſes; but Copies of them muß, 
and are good-Evidencs.and ſa map any thing 

ne inthe County- Court, Court-Baron, oz 
undred-Courr, & c he pꝛobed by Witneſſes. 


A Fine, oꝛ common Recovery, may be 
giben in Evidence, though it de not un. 
der the great Seal, oz Seal of the Court, and 
without vouc hing the Roll of che Reco- 
very; and the part indented is the uſual 
Gvidence that there is ſuch a Fine, though 
they which ſaw the. Fine, are alſo good 
Evidence. Plow. 410. Stiles 22. 


Depoſitions in the Eccleſialtical Court 
cannot be given in Evidence, though par⸗ 
ties be dead. March 120, A Defendants ans 

in an Engliſh Court, is good Evidence 
againſt him, but not againſt others. God- 
bolt, 326. Mhere the evidence pꝛoves the 
cect and ſubſtante of the iſſue, it is good. 
By oz der of Court the Depoſitions taken 
of a Sick Witneſs map be given in evi- 
dence. 


As upon plene adminiftravit, if it be p:vbed 
that the Erecuto2 hath goods of che Ceſta⸗ 


toꝛs 
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tags in his hands, he may give in Evidence, 
chat he hath paid of his own money fo; the 


Teftatoz, to the value of thoſe goods. Co. 
Lit. 283. Dyer. 2. 


So if a Leaſe be pleaded, a Leaſe upon 1... 

Condition is good Evidence. 1 H. 8. 20. 
becauſe the Genus tompꝛehends the Species, 
So of a Feoffment pleaved, a Feoffment 
upon Condition, oz a Fine which is a Feoff- 
ment of Reco2d, is good Evidence. 44 E. 
3.39. Alpecial agreement is evidence foz 
an agreement, Plo. 8, 


But if a Feoffment be pleaded in Fee, peoffment. 
upon iſſye non feoffavit modo & forma, a 

eoffment upon Condition is no Evidence, 

Cauſe it doth not anſwer the iſſue; and 
whereſvever Evidence is contrarp to the 
ifue, and doth not maintain it, the Evi⸗ 
dence is not good. 11 H. 4, 3.  Feoffments 
41, agreement in reverſion is no evidence 
but a Leaſe and Releaſe is. 20 H. 7. 5. Ak 
the Inde ment be ofa Livery by Attorney, 


tze Letter of Actozney mut be ſhewved. 


Uponan Aſſumpſt to the Pugband, au Agumpft. 
Aſfumpſic to the Wife, and his agreement, ” | c 
ts good ebidence. 27 H. g. 29. upon non aſ- 
fſumpſit to aſpecial pꝛomiſe, payment is no 
evivence per 3 Judges. 


In 


* 
1 2 
* * 
” . 


Challenge. 


Aﬀers: 


Accompt. 


What Evi- 
> wGence upon 
the general 


iſſues. 


Detinue. 


1 


Tryals per pais. 


In challenge to the array, betauſe made 
at the denomination of the Sheriffs Clerk, 
evidence at his Bayliffs denomination, is 
good, becauſe favourably made is the ſub- 
fance. 38 H. 6.9. 


If the iſſue be in a Suit againſt an Ex- 
ecutoz, Adminiſtratoz, oz Heir, Aﬀets in 
London; ts pꝛove Aſſets in another place, 
is ſufficient. Li. 6. 47, Dyer 273. 


Accompt pleaded befoze two; Ac⸗ 
compte befoze one, is good Evidence: Hob, 
55+ bceauſe the accompt is the ſubſtante. 


Upon the general iſſue, the Defendant 
may give any thing in Evidence, which 
pꝛoves the Plaintiff hath no cauſe of action, 
d which doth intitle the D-fendant to the 
thing in queſtion. 


But if he hath cauſe ok juſtiſication 92 
ercuſe, it mult be pleaded: wherefoze ups 
on non detinet, in detinue , the . Defendant 
may give in Evidence a gift from the Plain⸗ 
tiff; foz that p2ovech that he doth not detain ' 
the Plaintiffs goods; but he cannot give in 
Evidence that the goods were pawned to 
him foz monep, and chat it is not paid, but 
he muſt plead it. 1 Inſt, 283. Foz the 
pꝛoperty is in the pledger, 


Upo 
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Upon Not guilty, in Battery, Son affiult In Battery, 
demeine, is no Ebidente; foz thereby the 
Battery is confeſſes, Ib. neither is Not 
on „ good Evtdenre upon Son aſſaulr 
emeine; | 


' Upon Not Guilty, in Treſpaſs, Inſuffici- Treſpaſs, 
ency of the Plaintiffs mounds, oz to fuſtifie 
foz a Rent-Charge, Common, Licence , 
Son a Bult demeſne, oz the like, is no good 
Evidence. Ib. but to p2ove a Treſpaſs befoꝛe 
oz after the day laid in the Declaration is 
good.” 1 Inft, 283. 


Do upon the Plea, Nul Waſt fait, in an n. 

Action Kundl, he may give in Evidence wall. 12D 
any thing chat p2oveth it no Maſt, as by 
Tempest, by Lightning, by Enemies, 
&c. But he cannot give-in Evidence! any 
juffffiable Watt, as to repair the Houle, 02, 
the like; noz a reparation of the Walt, be⸗ 
fue the action brought. Ib. 


Upon non eft faRtum, Cis no Evidence, to don eſt 
ſhew the Bond that was made upon an uſits factum. 
rious Contract, oz that the Sheriffs name 
is miſfaken, &c. in a Bail-1Bond';, oz that 
the Fond is jopnt, oꝛ ſeveral, oz delivered at 
another plate; oz that it is void by Statute. 

Thus it muſt be'pleadey in abatenient. 1b. 
ob. 72. 1 | 


; £ 


Cc But 


Trover. 


Plene 


Admir.iſtca- 


vit. 
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Wut to p2ove that the Seal was bzoken 
off, and put on again; oz to pꝛobe a Raſure 
of the Deed ; delivered as an Eſcrow, &c, 
this is good Evidence, Li. 5. 1 19. 11. 27. 
Jf twere done befoze the acion bzeught; 
but if the Seal was bꝛoke off, &c. by chance, 
a_ iſſue joyned, the Jury may find it ſpe⸗ 
cially, 


To pzove the Healing and delivery of a 


Deed, and not know the party that did it, is 
not good evidence ; but id he knows the party 
upon fight of him, it \g good enough. 


Kelw. 59. 


Upon Not Guilty, in Trover and Conver- 
ſion, a Demand, and denyal of the Goods, 
is good Evidence. Plo, 14. Ii. 10. 57. Cro. 
1. part. ult. pub. 495. Hob, 187. 


Upon plene Adminiſtravit, the Executoz 
caniiot give a Judgement in Evidence. 
Kelw, 59. no} payment of Debts by 
Contrac, in Debt-bzought upon an Obli- 
gation. A Cup pawned and redeemed with 
2 I own 14 Lim Evidence; 
ut a recovery ought to be pleaded; upon 
nil debet, in Debt foz Rent, That the 
Leſloz entred into part of the Land, is no 
good Evidence. Goldſ. 81. But non de- 


miſit, 18, 9 H. 7. 3. 


Ups 
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+ Wponi Not guilty, tir an Action upon the Parco fra&o. 
Htacuce de parco fracto, That the Plkinci 
hath no Park, is good Edidente. 19 H 9.9. 


8 Guilty, in Treſpaſs, in the warren. 
Plaintiffs Warren, Evidence that he hath ©” 
no Warren, is good. 10 H. 6. 17, Kit- 


A Shop-book no evidence after a, pear. Shop-books. 


7 Jac. cap. 12. 2 


In Debt foz Arrerages of an accompt up- aecompe. 
on Nil.debe: modo & forma; No attompt is 
good Evidence. 2 H. 6. 26. Upon Not guils 

ty in Treſpaſs, a Leaſe foz years, 12 H. 

8. 2.02 that locus in quo, &c. is the Free- Tfeſpaß. 
Hold of afisther, 4 E. 3. 45. is good Evidence; 
but upon this he cannot juſkifie his entry up⸗ 

on the place by a ſtrangers Licence, oꝛ Com⸗ 

mand, Br. general iſſue 81. becauſe this is 

d juſtiffeation' by wap ok excuſe : Neither 
SA Leale at Mill, good Evidence in this 
caſe. | 


$0 upon Not guilty, in Treſpaſs foz Not guilty in 

goods, tis good evidence that the goods Trespa. 
were a rangers. 9H. 6. 11. But that 
they were a ſtrangers, and that he as Ser- 
vant to the ſtranger, oz by his command- 
ment, them from the Plaintiff, is not 
good, Br. general inue 87. becauſe the Treſ- 
Cc 2 paſs 


796 


Payment by 
— 


Treſpaſs ano- 
_ _ 


Deed, 
EE: 2 
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paſs is confeſſed. But that the ranger 


Baby: them to the Defendant is good- 9 H. 


6. 11. In Treſpaſs the Buttala mult be 
Noped gs they gre laſd. 


Af the Defendant plea ponents a Fond 
02 Will, and it appears the Debt is very old, 
and tc hath not been demanded, noz any 
tiſe paid foꝛ it many pears, tommon pꝛeſunm⸗ 
tion is good evidence, that the money is 


fend and the Juries-uſe to find * the De- 
endants, in ſuch caſes, ä 


If the Treſpaſs were in truth done _ 
4th, of May, andthe Plaintiff alledgeth the 
fame to be done the zib. of May, oz the firſt 


of May, when no Treſpaſs was done; pet 


if upon evidence , it falleth out that the 


Treſpaſs was done befoze the Agion brought, 


i ſuffceth. 1-Inſt, 283. 


Tis dangerous to permit evidence to A 
Jury by Witneſſes , that there was * 
a Deed, which they habe ſeen 92 read, 92 
prove the Deed by a Copy, becauſe the 
Deed map be upon Condition, Limitation, 
02 power of Revocation; and it this ſhould be 
permitted, the whole Reaſon. of the Com⸗ 
mon Law, in ſhewing Deeds to the Court, 

would be ſubverted ; , foz the Deed might be 
imperfect, and void, which the Witneſſes 
rould not perceive ; pet in caſes of extremity, 
as where the Deed was burned, 2 los by 

. « 5 * ome 
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fomt other notozious accident;the J 
at — nn rears — 


by Witneſſes, IL 10.92. and ſo of a Recon. 


In Caſe againft an Executoz; whereas Executor. 
the CLeſtatoz was indebted to the Plaintiff; the 1 
@recuto ptomiſed to pay the debt, in conft- | 
deration the Plaintiff would foꝛbear to ſuehim 
the Erecuto: may give in evidence upon Non 
aſſumpſit, that there was no Debt, oꝛ that he 
had no a ſſets tempore oromiffionis, 

there would be no Conſideration, li. 9, 2 
Willism Banes Caſe, upon the tilue neuhqques nir 
Executor tu pꝛobe an Admintſtration granted 
to him, is good evidence. Dyer. 353. 


Etidente ſhall never be pleaded. but the Eyidence: 
matter of fac ſhall be pleaded, and if it be 


denied; the evidence wall be given to the | 
| Jury, not to the Court. lib, 9. 9. of 00d 


Evidence, that the Wife of every Copy- 
holder, hall have the Land durante vidvi- au, 
tate, will not maintam the iuue, that 
the Cuſtom of a Manno is, that the 
ſhall have the Land during her life, al- . bo, lite. 
ter her Husbands death, becauſe, though 
durante viduitate, impoꝛts an Efate Mule, 2 
vet an Effate durame vita, is moze large | 
and beneficial. li. 4. 30. 


Things done befoze the memozy of man, whit may be 


in another County,” 02. in another - King? en in Evi- 
| dom dence. 


Attaint. 


= -Rolls 
or Copy- 
holders. 
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aum nun be givan-in Evidence ta a Jury; 
Ah in another C aunty, &c. More 47. 
* 9. 27. 28. & 34. li. 6. 
40, 47%» 


FEM. N 
ini 


pon tau, payment at the dap; pay- 
mans hefe 01 after the dap, is no Evidence. 
- More47-:but- upon Nil deber, it is [good 
ane, becauſe groes the te FF: 


0 
Upon iſſue, Aſſets oz no Aﬀets, 02 ſettled, 
M tiled, if ane giwe a Feoflmenc,&c, 
Covin map be given in Ebi⸗ 
dener, u the other, but not if the illue be 
infeoſted, .or not infeoffed, fo? it is a/Feolls 
ment tiel — chough made un li. 


he Bock of Doomeſiay 


bzought pu 


Court, ig-good — the Land, 


to be antient Demeſne, Hob, 188. 
In Attaint , the Plaintiff ſhall nut 


give moge evidence , noz examine moze 
-WitneTes, than was befoze, but * De⸗ 


ſendent map. Dyer 212. | 
of the Court⸗Molls, art the on⸗ 


Copies 
4 evidence fo2 Copy-holders, foz ( as:Ln- 


tleton, Sect. 75, telig:you ) they are cala 
Tenants by Copy of Court⸗Nol, becauſe 


they-have no other Evidente, toncerning their 


3 but only the Copies of Court- 


Rolls, 
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Rolls.- But Cook explains the Text, 
and ſays, This is to be underſtood of @vi- 
dences of Alienation , fo2 a Releaſe. of a 
Right by ' Deed, A Copy-holder ( that 
cometh in by wap of admittance ) may 
have, and that is ſufficient to extingiſhths 
Right of the Copy-holder which he that 
maketh the Releaſe had. 


In Actions upon the Caſe, Treſpaſs ; 
Battery, 02 falſe impꝛiſonment againſt any 
Jultice of Peace, WPay92, 02 Bayliff of Citp, 
02 Town Cozpozate, Yeadbozough , Pozs 


jeſties Courts at Weſtminſt. oz elſewhere, 
concerning any thing done by any of them, 
by reaſon of any of their Offices afo2eſaid, 
and all other in their ayd oz aſiſtance, oꝛ by 
their Commandment, & c. They may plead 
the general iſſue, and give the ſpecial matter 
of their excuſe, oꝛ Juſtification in Evidence. 
7 Jac. cap. 5. 


General ads of Parliament, map be gi⸗ 
ven in Evidence, and need not be plead⸗ 
ed; and ſo may general Pardons given by 

liament, if they be without Exceptions, 
ut commonly advantage of the Aa is gt- 
ven by the Ad it ſelf to che offnder, wich⸗ 
out pleading it, as by the late ( moſt truly 
ſo called ) general ac of Indempnitp, eve- 
ry perſon thereby pardoned, may plead the 
genes 


* 1 
, c F 


Special Evi- 
treve, Conſtable, Tythingman, Collectoz dence 


of Subſidy o Fifteen, in any of his Sa. 1 


ſſue, by 


whom. 


Statutes. 


Pardons. 


upon 
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general (Cue, and give the ac in evidence; 
fo: his diſcharge, ' which are general, and 
which particular Statutes; ſee lib 4.76. 


Frover. pan not guilty in Trover, the Defens 
dant may gtve in Evidence, chat the goods 
were pawned to him fo2 10 l. That he di- - 
fkrained them foz Rent, oz damage feaſant, 
That as Sheriff, he levied them upon Ex⸗ 
etütibn, 02 that he took them, as Tytheg 
ſevered. Cro. 1 part. 157, 3 part. 435, Hab. 
187. A demand and denial of the-goodg 
t3 evidence of a converſion, 


If there be two Batteries between 
If there be Plaintiff and Defendant, ät divers times, the 
two Treſpaſ- Plaintiff is bound to pꝛobe the Battery made 
- fes, and the the ſame day in the Declaration, andſhall 
peak Juſtz. not be admitted to give another day in edi 
Plaintiff re- Defendant pleaded, Son aſſault Deniefne, and 
plies de inſu- the Plaintiff replped, de injuria ſua propria 
ria fee froprids abſque tali ſua, and in evidence, the Defens 
vive in Evi- dant maintained, that the Plaintiff beat him 
dence a Tre(- the day mentioned in the Declaration, and 
— * _ in the ſame place; which the Plaintiff perceiv- 
Buche ſhout ing, he gabe in evidence, that the battery 
have replyed, Was made another day and place, ts which 
that at ano- ._ #4 
ther time, in the ſame day of his Count, the Defendant did 
the other Treſpaſs, c. to which che Defendant may plead an- 
other Juſtification , but the Plaintiff cannot then, plead a Treſ- 
paſs at another time, but muſt conclude Sans tiel cauſes. &t. 


vide Apres. h F 


- -— —— 
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the Defendant demurred, upon the diffe- 
rence afozeſaid. Brownlow 1 part 233, 
19 H. 6. 47. But upon not guilty, it is 0- 
therwiſe, though there be never ſo many 
Batteries between the parties, Litileton, 
Set. 485. 


Prohibition fo; ſuing fo Tythes in Bock. 
ing Park in Eſſex, and ſurmiſed, that the 
Lands were parcel of the poſſeſſions of the 
Priory ot Chrifts Church tn Canterbury, 
and the ſaid Prior and his P2edeceſſo2s had 
held it diſcharged of Tythes tempore diſſo⸗ 
lutionis, and pleaded the Statute of 31 H. 8. 
Che Defendant pleads, that the Prior and ,,,,,..-.. 
his Pꝛedeceſſozs, did not hold them dil 4, 
charged, and upon iſſue jopned thereon, the 
evidence was. that the Prior, oz His P2e- 
detellozs, time out of mind, &c. never 
-paid Tythes ; but no cauſe was ſhewn, ei⸗ 
ther by unity of poſſeſſion , real compo- 
ſition, oz other cauſe to ſhew it diſcharged: tn / deber, 
Cook ſaid it was no evidence ; foz it is a upon the Sta. 
pzeſcription in non decimando, Curia contra; ——_ for =_ 
Foz a ſpiritual man may pꝛeſtribe in non de- — 3 
eimando, and by the Statute of 3 1 H. 8. he von decimands 
chall hold it diſcharged, as the Prior held in evidence, 
tt; and it he held it diſcharged, non refert, n Jg 
by what means; fo2 it thall be intended by other (piricu? 
lawful means, and the Jury afterwards al perſons. li. 


found fo plaintiff. Cro, 3. parte2 B. of #in- 
206. ? the * * cheſturs Caſe 


Dd Ups 
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Indebitatus Upon non aſſumpſit, in a general Indebi⸗ 

aſſumßt. tatus aſſumpſit, the Defendant map give in 
evidence, payment at any time, befoze the 
Action bzought,. but upon a ſpecial pꝛomiſe 
to pay money, &c. it is otherwiſe, Cauſa 
patet; fo2 in the firſt caſe, if there be no 
Debt, the Law will infer ns pzomilſe. 


A Church- If a Church-book, oꝛ any thing elſe is gi⸗ 
Eock is no pen in evidence, which ought not to be al- 
evidence. lowed, the Court above cannot quaſh the 
part ac). Verdict, except it be certified and returned 
Poſtea 26, Af- with the Poſtea. Brownlow 1 part. 207. 
ſiſc. pl. 4 But the Court map oꝛder a new Tryal, up- 

| on cauſe ſhewed, as foz exceſſive damages, 

&c. 


The Court will not permit the Jury to 
carry anyWritings out with them, but what 
are p2oved, and under Seal. 


But here J recollect mp ſelf, and conſider 
that thisChapter is of greateſt uſe to ourCir- 
cuit pꝛactiſer, and therefo2e J ſhall go no fur- | 
ther in ſcatter'd inſtances, but digeſt my 
further Collections into a method moze 
beneficial, which may be impꝛoved by any 
Dꝛadiſer, as other matter ſhall occur. 


Ad Quare defendens Crimen feloni x ei impo- 
Cc. ſuit, &c. the Plaintift cannot give in evidence 

wo2ds only, but Ads, as arreſting, charging 
LE E 2 92 
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oꝛ conventing him befoze Juftice of Peace foz 
felony. Sanders verſ. Edwards Mich. 14 Car. 
2. B. R. „ . 


Ik any action ariſes on requeff, as in 
Trover 02 ſpecial pꝛomiſe, the Statute of li- 
mitation goes only to the requelt. Juy's caſe. 
Mich. 1652. C. B. v. 1 Cro. 139. 


Declaration fz words ſpoken in the pꝛe⸗ 
ſence of A, B. and others, in evidence it 
ſufficeth that they were ſpoken in the pꝛe⸗ 
ſence of others only, Wingfield and Coote, 
Lent Aſſiſes Norf. 1662. per Hale Ch. 
Baron. | 


In Indebitatus foz carrying of Herrings, 
the evidence was, he was a Poꝛter at Yar 
mouth, and when HPerring-Ships came 
home, he went (ok his own head) and 
carried up to the Defendants houſe, with 
other Pozters, ſo many Yerrings, and 
Good, by Twiſden Judge of Aſſiſe Nort. 
Summer 1662. Jermin verſ. Lucas. 


In action fo2 hindzing to fit in a Pew 
claimed by pꝛeſcription, repaired, &c. ought 
to be given in evidence ; and one map p2e- 
ſcribe to ſit in the uppermolt ſeat in a Pew. 
12 and Bateman, Mich. 14 Car. 2. 


Dd 2 In 
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In action foz executing an illegal WMar⸗ 
rant, &c. It's good evidence to pꝛobe the Juſt. 
of Peace àded as ſuch without ſhe wing his 
Commiſſion, ſo on the Statute of Hue and 
Cry, Conftables caſe. Norf. Lent Aſſiſes 
per Hale Chief Baron, 


Action fo2 stopping up lights, &c. One 
Had a piece of Gzound and builds an Houſe 
on part, and Leaſes it, then he ſells the 0- 
ther part of the Gꝛound to one who builds 
on it. and ſtops up the lights of the firſt houſe, 
the Leſſee hag a good action. But if two 
owe two pieces of Gzound, and one builds, 
the other may alſo build and flop up his 
lights. Palmer verſ. Fleſher Mich. 15 Car. 
.. FER *& 


Ik a Maſter always gives his ſervant m9- 
ney to buy His Parkets with, it is good ebi- 
dence to diſcharge the Maſter in an ation 
bzought againf him fox goods taken up on 
Truſt, by that ſervant. Per Glyn Ch, Juſt. 
Mich. 1658. at Guild-Hall, Sr. Tho.Rouſes 
_ | 9 


A water courſe runs though mp Gzound 
to the Gzounds of J. S. where is a pit that 
time out of mind uſed to be Aled with that 
water. J may ſtop the water in my Gzound, 
and uſe it as J will, ſo J do not turn the 
tourſe another wap, but when J have — 
* | | wit 
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with it, let it fall inco its own courſe, Per St. 
John Ch. Juſt. C. B. Suff. Summer Aſſiſes. 
1657. Smart and Tyſtead. | 


Action fo: wozds, You foꝛſwoꝛe pour (elf 
in pour anſwer in Chancery, Defendant 
juſtiſtegs. Plaimtiff replies de Injuria ſua pros 
pria abſque tali caſa, per Hale Summer Aſ⸗ 
ſiſe, Suff. Jt's a good replication, anda ſmall 
miſtake in an anſwer ſhall not convic of 
perjery, fo: the Countel may miſtake oz his 
Cler 


Action fo2 not ſcouring a Diteh, by which 
2 water overflowed his Land, &c. and de- 
clare quod quidam Rivus run there, &c. Apon 
ebidence it appeared only a Land-ffoud, and 
by name of Rivus, though it be dꝛy great 
of che ; and it was held che beit 
pleading of the courſe of this Kiber to put a 
place from whence it comes, x fo to the Plains 
tifts Land, without mentioning mean places 
by which it paſſes, which may be many , 
and muſt be p2oved if laid, per Whitfield 
1641. York, Clayton 96. 


Souldfers lying in an Inn 14 days, are 
guefts within the Cuffom of England, Har- 
lands Cafe, per Whitfield 1647. 


The Plaintiff in action of the caſe intitles 
Himſelf by pꝛeſtription, to a Fold courſe foꝛ 
Sherp upon all the Lands in ſuch a Field 

| on 
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on Mich; day, and ſo to Lady day, the Lands 
being unſown, and foz that the Defendanc 
put on Sheep, &c. befoze Mich. day and af 
ter, and thereby fed the grounds, &c. the 
2 could not take fs good feed, actio 
ide, 


1.The owner may put on Sheep and feed 
his own grounds befoze Mich, unleſs a Cu⸗ 
ſtom be to the contrary, which ought to be 
laid in the declaration, Contra of a ſtranger, 


2. It appearing that part of the Lands, 

&c. had been the Lands of the Plaintiff who 
was L oꝛd ot the Mannoꝛ, and pꝛeſc ribed as 
ſuch, and there being no exception of thole 
Lands in the p:eſcription, the Plaintiff was 
nonſuit, foz as to thoſe Lands the pꝛeſcription 
was gone by unity of poſſeſſ;on, Per Hale Ch, 
Baron, Norf. Summer Aſſiſes 1668. Branths 
wait verſ. Hunt. | 


Aſſumpſit. 


In Indebitatus, covenant to pap, is no evis 
dence, 2 Cro. 505. noꝛ monep due fo2 rent by 
ſpecialty, 02 on Recozd, Hob, 284. Hutt. 35. 


But an account ſtated foz rent and other 
things, is good Evidence, 


In Indebirar, foz money, &c, delivery of 
Cozn oz other matter in ſatisfacion, is 
good 
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good evidence, Contr, in a ſpecial Action of 
the caſe on Aſſumpfit. 


ladebit. lies not foz money won at Dice , 
Wiche's Caſe Hill. 14, 15 Car. 2. B. R. 


Ik a pꝛomiſe be made to pay at a day cer- 
tain, and the day is paſt, the Plaintiff may 
declare ts pay on requeſt ; ſo if he declare on 
payment at a day certain,e give in evidence, 
a pꝛomiſe on requeſt, i. e. when it's created 
on account which gives the duty, fo2z there 
the time is ex abundanti; but where the adi⸗ 
on is founded on the Contract, otherwiſe , 
foꝛ there the evidence muff purſue the Con- 
trac. Hill. 1650. B. R. Child's caſe 


Pꝛomiſe to reſtoze a. Yozſe Hired foz a 
Journey, if the Yozſe dies in the Journey 
without the Riders default , His pꝛomiſe 
binds not. Liſle's caſe , cited in Matraver's 
caſe Trin. 1651. B. R. 


One bzings an ſſumpſit foz 20 l. and 
gives in evidence a pꝛomiſe if two would ſur- 
render to pay them 20 l. a piece, good. 
Mich. 1655. E. R. Thomas and Gerey, 


Indebit,fo2 50 l. byought by Edgar againſt 
Chetham Clerk. The evidence was, I. 
was indebted to Edgar in 50 l. Chetham de⸗ 
fires Edgar to let him take the 501, of T. 
and he would give Edgar à Bill of @xchange 

to 
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to receive ſo much at London: accozdingly 
T. pꝛomiſes to pay Chetham the money, 
which p2omile he accepted, and gave a2 
Bill of Exchange to Edgar; after IT. be⸗ 
came inſolvent, then Chetham pꝛohibits the 
payment of his Bill, whereupon this action 
is brought. Per Wadh. Wyndham Juſt. Af, 

Norf, Summer 1663. the action lies, foz 
Chetham having accepted the pꝛomiſe of T. 
and given a Bill, &c. is now become a 
Debtoz to Edgar until His Bill be paid, 
though he never receives the money of 
T hompſon. ; 


In Indebitat. Jt is good evidence againſt 
the Father, that Phyſick was delivered to 
his Daughter at his requeſf, Srone-houſe 
verſ. Bodvill Hill. 14 Car: 2. B. R. 


One pꝛomiles a Bayliff that if he would 
let one arreſted be in his Houle that night, 
he would deliver him in the mozning, it's 
a good pꝛomiſe, and the Bayliff oz the Plains 
tiff may bzing the action. Benſon verſ. French 
Paſch. 15 Car. 2. B. R. 


Inde bitat. The caſe was, the Plaintiff 
ſold 60 Comb of Rye to the Defendant at 
x4 8. per Comb, to be delivered befoze Mich. 
the Plaintiff delivered 30 Comb befo:e the 
time, and bzought this action fo2 the monty 
foz it, and good, though it was agreed the 
money to be paid on the delivery of the lait 
.Rye, per Hale Ch. Baron, 1, Though 
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/ t. Though the agreement is intire, pet 
the ſeveral deliveries make ſeveral contracs, 


Though the payment was to be on the 
ut delivery, peta time being ſet foz delibe⸗ 


ry, it's intended to be paid when _ deli⸗ 
very ſhould have been. 


3. The time being paſt, it's now a duty, 
and ſo Inde bitatus lieg. | 


4+ The Defcndant Has his remedy foz not 
delivering the reſidue. Baker verſ. Sutton. 
Lent Aſſiſe Nor f. 1662. 


Indebirat lies foz a poztion, after the Joyn⸗ 
ture ſetled, ſo foz 1000 l. on pꝛomiſe of ſo 
much foꝛ every Hoꝛſe⸗ſhoo nail, but the Jury 
may mitigate Damages. i. 


A2 pꝛomiſe to marry B. within 3 Ponths, 

within a Foztnight after they meet, any 
the party pꝛomiſes Again to marry her with- 
in 3 Weeks, this laſt pꝛomife is no viſ⸗ 
charge of the fozmer, being all within the 
time of 3 Ponths, but had the laſt pꝛomiſe 
been to marry her within ſome other time af- 
ter the 3 — it had diſcharged the foz- 
mer. Hice verf. Chaplin. Paſch. 165 8. B. R. 


Indebitatus by one, Defendant gives ebi⸗ 


dence that another was partner with the 
Ge Plaine 
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plaintiff, at the delivery of the Mares, Plain- 
tiff Nonſuit. Franklin verſ. Waker, Norf. 
Lent Aſſiſe 1667, per Marein. Coms. i 
Treſpaſs, foz there Joint-tenancy muſt be 
pleaden. F oo 


Indebizuus fo2 9 l. Defendant: pleaded: non 
aſſumpſit infra ſex annos, iſfue.inde,. the Plaind 
tiff pz0ved a Debt of 9 l. due 10 pears befoze, 
and an acknowledgement of the Debt with - 
—_ and an offer to pap 51. fo2 the 

vie. 


Per Hale, The Plaintiff nonſuir, fox the 
acknowledgement of the Debt is no mos 
than is done by the Plea, but there muſt be 
a new pꝛomiſe ofthe Debt within 6 years 
to make the:acion hold, and here the pꝛomiſe 
02 offer to pay! 5k. gives no action fo the 
9. |. Baſſ. verſ. Smith Suff. Sammer Af 
file 1668. 


Debt. 
. 


Debt on a Bond to perfozm. Covenants; 
to deliver. poſſefion at che Terms end 
to the Keie oz his Allignes ; death 
was alligu d in not delivery to two purchas 
ſoꝛs, demand being made by both, and iſlus 
fopn'd. thereon, in evidence demand by ons 
is good. 2 Cro. 475 | 


Dcbt 


Try ere, 


Wett on | Bond to ——_ an award, ics 
quod the award be delivered.to the parties , 
in evidence, delivery proved to the Wife 
is ſufficient foz the Jury to preſume the de⸗ 
lidery to the party himſelf, per Hale Norf. 
Summer Aſſiſe 1665. Trice and Prat. 


At the fame Aſſiſes per Moreton Juſt. deli⸗ 


very to che parties un vo good evidence, 
Violet and Cook, | 


Debcagainſi an Heir, &e. riens per, des 
ſcent, '$cc.:3-FeoEment; given in evidence 
made befoze the action that it was fraudu- 
lent maß be given. in evidence, though not 
pleadtd; 3 rep. Co. ä Hob. Tas 


Debt againſt Executo; , „ who pleaded 
de unques, g. Flainiff zeptted that he Ad- 
miniſtred as S recutoz, and gape in evidence 
Adnrinifiration granted to him, by which 
he-Adminiſtred, Good. Dyer 305. 


In Debt againſt Gxecucogs,, and plene 
Adminiſtravit pleaded, the Deſendagt cannot 
give in £vidence a Bondfſarisfied, where the 
Gxrecutoz and: Tefato: were obligozs, per 


Coventry Word Meeper 33 Eliz. Perkins verl, 
Perkins. 


Jn Deht foe Tythes, Modus to a Yicar 
is good againſt the Parſon, and ſo is a 
| | Te 2 Modus 
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Modus to a Pariſh Clerk, per Moreton Juft, 
Lent Cam br. 667. Barber verſ. Colter. 
| 5 07 
In Debt againft Executoz de» ſon core, 
who pleads ne unques, &c. It is ſufficient 
to charge him, by-p:zoving he hath adnfti- 
niſtred of never ſo little value, Clayton 6, 


Againſk Exetuto: de ſon tort , who 
pleaded fully adminiired, the evidence was, 
theInteſtate made a Bill of Sale of his goods 
to the Defendant , who was bound with 
him in a Bond as ſurety, fo2- his Counter- 
ſecurity, but the goods rematned in the In⸗ 
teſtates poſſeſſion during his life, foꝛ ſome 
few hours, ruled a fraudulent. Deep by 
Burkley Juft. at York, 11 Car. Legard and 
Linley. Clayton 39. quxre. 


iche Defen- Debt againſt Ad miniſtrato:, who plead- 
dant pleads kd plene, &c, ànd gave in evidence Judge- 
plene, &c. pre- gents, and good without pleading, per Hens 
med, den. 163 8. York. Clayton 65. Quære, fu 
The Plaintis If Judgements be kept on foot by fraud, and 
muſt prove giben in evidente, how can a Creditoʒ who 
Aſſets above ſueg fo2 a juſt Debt, be pꝛepared to detect 


mad lage., this fraud: And note, in Scire facias a- 
mens fs. gainſt an Execuoz on Judgement per Te- 
rington, by ſtator, che Defendant pleaded fullp, admini⸗ 


JudgeWind- ſtred generally, and the Plaintiff demurred 
ag 33 Car. 2. ſpecially, and Sir William Jones Sollictoz ge- 
neral mobed to amend the Plea, and Hale 
Ch. Juſt. thought hevught do tend ſpecial 


a4 wa, a ms as 
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ly, how fully adminiſtred, Bradford verſ. Huts - 
_—_ H, 25, 26 Car. 2. B. R. 


* fo2 Rent on aeaſe, the evidence 
the Leaſe was, that the Plaintiff 
a Mouſe to the Defendant at a Rent, 
but no time mention d, and it was agreed 
at the ſame time, that the Leſſee was not 
to leave it without half a pears warning » 
per Hale, Norf. Summer Aſſiſe 1668. Jt's a 
Leaſe at will, c the leaving on half a pears 


warning, is but . a Collateral n. 
and no part of the demiſe. 


1 
SI 
— r - ee 


r ˙—11] ͤ¹Vu TTT 7% 


Ejectment. 


Finns J 7 

Ahe Plaintiff Counts of a joint Leaſe 
made by A. and B. in evidence it appeared 
that A. B. and C. were Joynt⸗tenants. 
that C. Leaſed to B. and that A. and N 
Leaſed toithe Plaintiff; by 3. Juſt.. again 
two it's Bod. 2 Cto, Jurdanes caſe. fo. 83. 


Caumt of a fopnt Keaſe made by two, 
in evidence it appears they were Tonants 
in Common, by 3 Juſt. againſt one, it's 
nor good. 2 Cro. 166, Mantles Caſe. 


— of a Leaſe by DHugband, evi- 
dence was a Leaſe by Pusband and Mite 
with Letter of Attoznep to make livery, 
and tis made in name of both, by 3 Juft, 
againſt one it's good, fox Livery as = 

eme 


* 


* — = „ 


1 
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Fire tony du * Gardners cal. 


Df a Leaſe made 5. May 10 Regis * 
beſts from Lady day lat pat fo 21 pears 
Enuat prox. ſequent. In evidence; 3 
bat of '5 May 10. Regis habendumy from 
Lade latt paſt fo2 21 pears next follow- 
ag the date of the faiv Jndencute , ad 
gen Food aud aifined in Erd. Hob. 19. 


"Sfeament of a Keao!y, evidenre of, the 
2aRing of Tythrs onlp, and not Cutrp in, 
to the Glebe, the Pluimiff was nonfuit. Latch; 
62, Hems and Stroud. 


E jedment of f Lenſe A. Long in 
puſtviſion df t ants i pes, 
WHINrer ts I. S. as an Eſcrom with: Lecter 
of Ab661htÞ, w enter into an, and then w 
Wliber his Deed; &c. rvivence, that: the 
Audrey entreu upon one K eer tn name of 
alf; arid Velivered the Deed; &cc Per Jones 
Juſt. It's good enough, foz where the Free- 
Hold i tn dne, his Entry into ont Weller 
eo petes in name of all the ren tn goods 

Latth,' 71. Dame n. tasse. 


where one declares on a fiaicious Leaſe 
* A, for chꝛer * -and within the ſdne 

tine vetlureg of another fictitious Keaſe to 
B. of the ſame Lands, che laft is not good. 
Foz Treſpaſs fo the mat profirs muſt be 


| drohe in the nr Welleeg name, u dicitur. 
E jeament 


Sarg 2 rer 
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Ejectment of Tytheg:, & Leaſe foz lifs 
of Tythes is good, if there be Church 02 
Church-yard ts make Libery. in, refalbed 
in Tryal at Bar, Weser vert.  Hancher 
Hill. 14, 15 Car. z. B. R. v. n rep. 321, 
322. 


Entry and Claym. made upon the Land 
within 5 years after the death of the Ba-+ 
ron of the Countels of Perexboraugh ta as 
doid a fine, the being iſſus in tayle,  pzobev 
by one Witneſs, and.aKowed at a Trpal at 
— B. R. Mich. 15 Car. 2. Floyd and Pol- 

0 


Cuſtom of Copyholders in extrtam ia to 
ſunrender into one Tenants hands, in the 
Nelente of crediblo Mlitueſſeg. A ſurren⸗ 
der was made acco2dingly, but preſented. to 
be done ts another Tenant, yet being p20- 
bed ta be done ta @ Tenant, it was hold⸗ 
en by Wadh. Wyndham Juft, to ke good; 
aud w him, a Gloge 02 a Turfe, t a Rod 
ta gint ſeifiv by, Mayc's caſe. Norf. mmer 
Aſſiſes 1663. 


A Will under tuhich Title to Band is 
made, muſt be ſhaton 4cſelf, and the Prabue 
is nat ſufficient. Contr. if it were an 2 Cir⸗ 
tumſtante, 02, as indutement, oz chat the 
Will remain in Chancery, oz other _— 
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by ſpecial oꝛder of ſuch Court. Eden verf. 
Chalkehill. Mich, 13 Car. 2. B. R. 


Allo Anrollment of a Deed, whith _ 


needs no Anroliment, is no evidence. ib. 


The (Tue was fine uncertain, oz certain 
2 years Rent and no moze, the evidence 
was of admittances on ſurrenders uncer- 
tain, but all under 2 years Rent, Per Wil- 
liams Juſt, pou ought to pzoduce fines on 
deſcent, and fines paid above two pears 
Rent. 2 Bulft. 32, Allen verſ. Abraham. 


A leaſe was made by parol and agreed to 
be put in Writing, and Jndencures beſpoke, 
but being held foꝛ Ten pears, and no Anden⸗ 
tures execuced, it was ruled fo; a leaſe pa⸗ 
rol, Per Barkley Juſt, 13 Car, 1. York, Clays 
ton 53. 


By Juſt. Berkley 1638, York , - Hedges 
cont- Clayton 57) a Mill under Seal, pzbved 
examined by the oziginal, was allowed good 
evidence, Quzre, J think the pꝛaaite a⸗ 
gainlt it. 


ALeaſe and Relcaſe were given inevi- 
dence to entitle the Plaimiff, and they both 
were named. hæc Indentura, but were not 
indented, good, per Hale Ch. Baron, Norf. 
Summer Aſſiſes 1668, Eriant verſ, Trendle. 


Alter 


- —_ * 
1 «as Je... oo rern 2 


46 1 
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Tat per pals. 4 


. After detaultein Ejectment 8 
map conteſs eaſe, Entry and ouſter, and 


may give epidente, and have all addantages 
( except Challenges ) and if the Plaintiff be⸗ 
comes nooſuit;;2 any one foz: the Defendant 
may p2ay it be xecozded. 


Per H. Wyndbam Juſt. Bucks Lent 68 DI. 
' Crawle's caſe. Depzivation in ſpiritual Court 
fo: Simonp diſables from bzinging Ejea⸗ 
ment, becaulehe-can make no Leaſe; pet 
.quzre; * | 


Af Poztgagoz continues in poſſeſſion, 
without pzoviſion fo2 that purpoſe in the 
-Deed, he is Tenant at Mill, and if he le⸗ 
vies a Fine it's no dilfeiſtn- by him tontinu⸗ 
ing in poTeſſion fill, becauſe after the Mill 
determin d he is Tenant at ſufferance, Per 
. . Hale Ch. Baron Bedford Summer Afi. 1669. 


Declaration on a Leaſe made 14 Jan, 30 
Eliz. evidence ofa Leaſe Sealed 13 4 
good, fo2 if it was a Leaſe 13. it was a Leaſe 

made 14. 4. Leon 14. 


Feotkments ok 40 years ſtanding, and 
- poſſefſion going accoꝛdingly, you need not 
gnobe Livery, it map be intended per Jury. 
Roll. rep. 132. | 


Tye Common Rock on which ſo many 
. have 


218 


Tryals per pais. 


have ſplit, is laying the Leaſe to be die da- 
rus, andthe Entry the ſame day, which is 
a dilſeiſin, not purged by the Tommente⸗ 
ment of the Leaſe, foz where an intereſt paſ- 
ſes [a] isercluſive , and ſo the entry the 
ſame day, is befoze the Teaſe was to Com- 
mente, & is à villeiſin, but in caſes of Obliga - 
tion where ns intereſt paſſes, it is contra, 
quod nota; 


Treſpaſs. 


Count ot Treſpaſs done in one acre, ebt⸗ 
dence of Treſpaſs done but in half that acre, 
good. 2 Cro. Winkworths Cale. 


The Lady Hatton bz Treſpaſs fo) 
b:eaking her Clofe, and taking away her 
Po2ſe, &e. against two Defendants, they 
plead Not guilty, as to the taking:of P Her 
Poꝛſe, as to the-relt, they ſuy that the Boyle 
of one of the Defndants was in the Cloſe, &c. 
and they took him out doing as lirtle damage 
as they tould, quæ eſt eadem, &c. Che Plaintiff 
replies de injurià ſua propria, &c. | 


The evidence was, that the Plaintiff as 
Lady of the Pannoz took the Mozſe as an 
Eftray, and it was Cryed and Marked, &c. 


that the Defendants refuſed to pay foꝛ the 
meat, and took him away, befoze the year 
and a day was out. | 


: F. Per 


Tryals per pais. 


r. Per Wadb, Wyndham Juſt. d' aſfize, A 
 Lozdmap detain an Eſtray foz meat, yet no 
Treſpals lies tf the owner takes him, but an 
action of the Cale lies foz the meat. 


2, If the action had been bzought againſt 
the ſervant anly, he muſt juſtifle, &c. But 
being bzoughtagainlt Palter and Servant, 
this fopnt-ſuſtiffcation is good. 


Cambr. Summer Aſliſcs 1687. Lady Hats 
ton againlt Cotes and al. 


In Treſpaſs, the evidence foz the Defen⸗ 
dant was, that the Defendant had a' Barn, 
and purſchaſed a way oper the Plaintiffs 

— to that bin after the —.— 

ught Lands lying contiguous to that 
Van hep one fide and to a Haven on the 
other ſtde, and carried Carriages by that way 
to the Barn, and thzough it over his own 
new purchaſed Land ta the Daven. Per 
Hale Ch. Baron. At J purchale à general way 
to ſuch a plate, 3 may go from thence on 
my9owh ground whither J pleaſe, though 
J purchaſe the ground after the way purcha⸗ 
ſed. Summer Aſſiſes Norf. 1665. Heynſ⸗ 
. worth verſ. Bird. 


Treſpaſs was bought againſt many, by 
4 Qchool-milkreſs, foz taking away a child 
(her Scholar) with a Scarfe of the Pi⸗ 

F k 2 ſtreſſes, 


T ryals per pas. 
ſtrelſes, per Keeling Ch. Juft. Jn Treſpaſs 
fo: taking [ things ] au. are principals 
that are pzeſent and conſenting, Contra, 
in taking [.petſons ] and this action lies 
not by the Piſtreſs to rhe child, but fo; 
the Starke only. Lent Norf. Aff, 1663. 
Mary Coopers caſy. 


Treſpaſs lies foꝛ L eſſee in Ejectment on 
à fictitious Leaſe to recover mean p2ofits 
during the continuance of that Leaſe 
mentioned on Recozd : And the Recovery 
ſhall maintain it. Otherwiſe if bzought by 
the Leloz, fo: he is no party to the a- 
Kjon. . 


Treſpaſs lies hot fo2 pulling down a 
Pew in a Church faſtned to a pillar with 
3 Chain. Contra, had it been fixed by 
nails dziven into the pillar, per Glyn Ch. 
Juſt, Trevors caſe, $a 


Treſpaſs quare fręgit liberam Warrenam 
ſuam, and took His Conies. An evidence 
it appeared that the Plaintiff had liberty of 
chaſe in the place, which though it includes | 
Warren; pet a general Treſpafs lies not, 
put an action of the caſe, E. of Arungels 


. 


caſe, Paſch. 1658. B. R. 


Per Carl Sergeant, if Beaſts be impaund- 
ed, and the Key loft, the Officer by Reple- 
vin may ltycak the pound, and _—_ the 

| Cattle, 


Tryals per pais. 
Cattle, per Star, Marlebridge 52 Hl. 3, 21; 


Tenants in Common muſt jopn in Treſ 
paſs done againff' them, ſo Avowy, I. 
and Lamſteads faſe, 7 Car. B. R. cited by 


Finch in Argument. D2 Tenant in Common 


ſurviving. ſhall have Treſpaſs, 


In Treſpaſs, the Defendant ſets fozth a 
conditional Feoffment foz payment of mo- 
ney at ſuch a day and place, and that he 
patd it accozdingly 3 iſſue joyned on the pays 
ment at the day and place, evidence of pay⸗ 
ment befoze the day is not good. Contra, 
had the ſpecial matter been pleaded with 
acceptance. More 47. 


In Treſpaſs with Continusndo to reto⸗ 
ver mean p2ofits, an Entry and poſſeſſion 
of the Land befoze the Treſpaſs muſt be 
mw, and alſo another Entry after the 
Treſpaſs. | 

In Treſpaſs, the Defendant pzeſcribes to 
dig in the Common fo2 Clay, to repair anti- 
ent Houſes holden of that Pannoz , and 
good. Berney verſ. Stafford Norf. Lent 
Aſſiſes 1667. 


In Treſpaſs they were at iſſue on Not 
Guilty, and at the Aſiſes the Defendant 
left his fozmer plea, and pleaded. an ac- 
tozd with ſatisfaction, the Judge = 

| ave 


£88: « 


Tryals per pais. 
tay ic -reptied to aid tryer 


Councel 1 wg 
ion the fry ns was 185 and the 

Aſſiſes Lent 1 1 
Green wg Reads Mt this was 
katy tothe opinion e Sir Oclando' 3245 
man, at the lume Altes, any Contr. to 
10 H. 7. 21. and 1 Bul. 92. 


Treis  lie9by Netoveroꝛ in Erroneot 
'f02 a mean Treſpaſs, becgu 
t Phintif L Crit of — 77 
mean , and the Law by 

of 2 not make a wong dice 
13. rep. Co. 2 2. hut Contra, here 
Act of Parliament reſtozeg, &c. 


Treſpaſs fo2 aſſault and wounding in 
Suff, rhe Defendait ag to vi & arm non 
Cut. As tb the other juſtification of mol- - 
titer Mm, &c, in Norf. and ſeveral Try- 
als. Per Hale Ch. Baron Suff. Aſſ. Summer 
1668. the vi & armis can't be try 


1 
vther be tryed, Contr, Af the wouing: 1 
1 non Cul, was as to the 
vy him evidence of L Wie in ft. ge 
1 tel be intended Tort only. 


The Yogs of B. were put into t r yard - 
A. ot a gt rhe Land of C. 
did Treſpaſs, action ties againſt A. thi 
the ler bunt of B. did lou to them * 


re 


Tryals per pais. 


| them, by which che owner de 
e ET 
ina, Clayton 33. per ore, 11 1 85 


A. by Invent. ofgſeg ra van Tons 
1 in Fe who reg urhary t. 


Any one imploped by an Dfficer,is an Df- 
ficer within 7 Jac. 5. to plead general iſſue, 
and give the ſpecial matter in evidence. Clay⸗ 
ion 54. 


Pꝛeſc n to te & Boves ups 
un abe ; &c, Mares and Cowes, ggop 
' evidentew 


within that pzeſcription,Per Barkley 
Cleyron 54. | 


Per — Ms Saas may unten 


uſe hey bing e . th us e er e 


Be think it rather a yn lend 


If a Juft. of p.ſend his Warrant to I. S. 
( who is no Officer) to bzing one befoze him, 
if 1, 15 be no LI to exe⸗ 
— t, ik he $ erecute b and 

he may 1. _ aup part of 22 
ty. And ſo a Conſtable of one Town 
- may 


: 79 l To” 1 


Tryals per pais. 

map exrtuti a Warrant in any other Town 
in the ſame County, and any ſuch Warrant 
is as large as the Juſtices Commiſſion is, per 
Hale Norf, Summer Aſſiſes 1668, Wipon- 
gries caſe, 


' Int Treſpaſs againfs one fo2 Gleaning on 
his ground, per Hale Norf. Sum. Aſſiſes 1668. 
The Lap gives licence to the pooz to glean, 
&c. by the general Cuſtom of England, but 
the licence muſt be pleaded ſpecially, and 
can't be given in evidence on non Cul. 


Trover, 


The Citizens of tondon gave in evidence. 
their Cuffom to take Toll. Jones 240. 


Jn The foz an 9 pꝛobed of. 15 1, | 
value, the Jury gave 3 |. damages, 
upon miltake, they thinking that che Plaintiff 
had his Yo!ſe again. ; 


Per Wadh. Wyndham; if the Jury had net 
been gone, they ſhould have mended their 
' Uerdic; but a new acjon of Trover lies fo: - 

damages foz the Yozle, in which the Jury 
ſhall pzove the 31: given was only foꝛ the 
' converſion, not the value of the Þozſe ; and 
by him, Trover lies foz goods in the Plaiptiffs 
polſeſſion, to.recover damages fo2 the-con- 
berſton only. Tyndal verſ, Jolliffe Norf, Lent 
Aſſiſes 1660. 8 1 


3", 


In Trove - by Adminifratoz where che 
converſion was in the time of. the Inteſtate, 
che Plaintiff muſt ſhew the Letters of Admini- 
ftration, Contr. where the converſton was 
after his death. Per Hale Norf. Sum. Af. 
1660. | 


Ak an Eſtrap beclaimed within the year and 
the dap, &c, and the Loꝛd refuſes to deliver 
it; Trover lies, though the keeping is not. 
paid foz, and the Loꝛd (ayes he detains foz. 
the lame, and the Lad can't detain foz the. 
meat, &c. but muſt bꝛing his action. Per More⸗ 
ton Juſt. Lent Norf, 1667. Bond verſ. Pafton, 
Qurre, & vide Dent tit. Treſpaſs, per Wynd⸗ 

ham Contr. and J think is Law. 


At the ſame Aſliſes, Daniel verſ. Berney, 
by Moreton Juſt. Pꝛoclamation map be made. 
of an Eſtray by any perſon, and it is not ne- 
ceary, that it ſhould be made by the Bell-man 
02 any other Dfficer, Vide Co. Entries 170. 
Barber verſ, Fawcet , Jn Trover, iſſue was 
fopned, on tender ol amends foꝛ keeping, &c, 
and Uerdic pro Plaintiff and judgement. 


 . Note, J find pzecedents, that in Teover, 
*. g — — 25 be — ſpecial- 
» 02 genung £08 Nat uit te 
S Hats 


— 


| Tryals per pak. 


Dats were talen from the owner, /and 
carried to a Miller toamake into Dat-moat, and 


bofo:e it was done, che owner mahibies che Mil 
ler, &c. andyemanded the Datz, /who, nots 
withſtanding, made them into : Datsameabs. 
Per Barkely it's a converſion in the Pillor. 
1638, Clayton 57. Holſwbrih's caſe, 


On non Cul. The Drſendant gave is cv 


dence, à ſeiſure fa goods Foeigi bought and; 


Foietgn ſold: Per Cuſtom af Lynn Nori. good; 
per 1 Sum, Aſſ. 1668, Harwich verſ.; 
\Þ wells. | 101 


A man lends his Baule tu a ſpecial purpole, 
the Bailee abuſes the Yozſe, and over wozks 


him, then the lender takes the Hoz(e again: 
Per Hugh Wyndham Juft. Lent Affiſes Bucks. 


Crover lieg not, Conſtables taſe. 


| Dower. 


In Dower; the idlue ung ne unque ſeifie que 


Dower, and foz che Plaintiff, a. Feoffment.us: 
Fee was given in evidence to the Yusband, 
the Defendant would have given in evidence, a 
ſeifin in tayle with a diſcontinuance, and then 


the. Fepffment, &c. andſo-aremitter, bus it | 


ought to be pleaded per Cure Dyer, A. 5 


| 


Tryals per pais. 
If a5 Yeir1Pyrtgage foe years aud then 305 
ügne Dower legally i i. e. A 3, part of the A 
the aſſignment ſhall bind thePo:tgagee;Conr. 
if the aſſignment be illegal, as of one whole 
Panna when there were chꝛee Pannozs; that 
being not as the Law would have done it. And 
a dillejſe; gde a legat: Power, it's good : 
Pt if the ris; Po2tgage in Fee, and then 
1 Sec. legally, 8c. that is not good, bes 
cauſe the whale. Free hald yas out of him at 
the time of aſſignment : Per Hugh Wynd- 
bam Juſt. Bucks Lent * _—_ 


mn 309" 


\ — 4 G1] , a T 11717 , 


l. O aui Aecbune 11 


Aigaing $ as ktteiben of two 30 1. 
as Bayliff fo2 receiving bis Rents, foz fever 
pears, not ſaying any certain ſum of — : 
Per Earl Sergeant, the pꝛoper way is to find 
qued Qomputet, ag to what ig gertain in the 
declaration and ſo pꝛoved, as the money was, 
but not to the Rents, and ſo he ſaid was wy | 
opinion of Hale, 1But per Moreton Juſt. the 
Verdict ſhalt be; ;geneval { andic may be both 
er Saye's:rafe Norf, Lent Aſſiſes 1667. 


Win 


52 148 


Thus far I have made an Eſſay of, a mga 
thod, to be further built upon by our — 2 
and have given ſome caſes, not in Print, and 
(it may be) uſeful. J ſhall add ſome other 
e. not ſo oper iy hes heads except 25 o 
i⸗ 


| Tryals per pais. "4 
[ Evidence ] with which J hall conclide this 
Chapter. W % eu. i, At 93971} ith J 


er . 


Exidence. 


Inlpeciun of a Deed Inroled may be gi⸗ 
ven in evidence, Contr. ot a bare Deed not In⸗ 
rolled, oꝛ of a Deed'thetneeds no Inroliment, ; 
Palch. 8422 R. Goodſon 50007 v2 5 PR 


A Deed to Leadthe uſes of a fine was Jn- 
roſtedon the acknowledgement of but dne of 
the parties to it, t was allowed by Glyn Cb. Iuſt. 
in N as Roll Ch. Juſt. had done befoze 


unh no binding ny Turb 747 6 
of. ” 


| Maddie ifon FRO at ** 
An office INLAY, Ke. may be as 1 
he os] * HM £06 If 


A Uerdi& againtt one, —— either 
Plainuffo2 Defendant claims, map be given in 
evidence againſt the party ſo claiming, cont: 
If neither claim under it. Duke and Ventres 
A e _ 1 CF + 2 A EL 


„ 


Ik an Action be bꝛought on aStatute, which 
Is heres proviſoes in it the — 
- KY 4 ww 


Tryals per pais. 
plead, not guilty, and aid himſelf by any 
the proviſoes in-evidence : But if — 4. a 
wade to that Statute, ot which the Defendant 
ny take advantage, he ought to 2 
noe off i in evidence, per Roll. Ch. Juſt. 
| Mich, 1650, B. R. Jones 320, accord, 


- -» Jointenancy in 3 given in 
or — * 
Jones verſus Randal, Hill. 1652. C. B. 


Arreſt and Impꝛiſonment to p20ve à Bank- 
rupt mut be proved by Record: Newby 
verſ. Bathurſt Paſch, 1659. B. R. Jn a Try» 
| al at Barr. 


/ 3 
| The'cuſtome of New-England, tomarry by 


dhe Pagiſtrate in the nelente ot a Hinter, 
was allowed good by Hale Cb. fuſt. G. R. 
Trin, 7663. 2. nnen 


The Certificate of the Kingunder bs ſign 
Manual was allowed in Chancery foz pzoof 
without exception, Hob. 213. 


Records, as Patents, Statutes, Judgments, 
map be given in Evidence, Hod. 227. .contrs 


per. 129. ah : 
7 en 


Subped br i 2 
E 4 
Sdles 28. Whices cute | 144i F 145 7 


An anfwer in Chancery, is Evidence a. 
. enn | 
9 * , 101 Ty 


.\d 4 a ene! 


Upon a traverſe of a Leaſe _ fo years, 
vx. Abſq; hoc quod Ar Nihil has 
buit ĩm tenementis, _ be — anten, | 
22 28 (' 7 . 1 41 


' Shewinga Gant to digg Lurfs, is no E- 
videnee;agnints a] Peſeripcion fox the fame, 
hun- tha: Grant being: che ſame wich the Pre: 
ſcniption; ſhall- be takes: a& & confirmation. 
Crew'& Vertion;. Mohren. Qyare tamen 
v. Moore 830. Where a Court of Pipowder is 
claimed by Preſcription and Grant, and good. 
A m 15 3> Ae. ) 


W 


In Trethath fo: taking Goods, after Judge 
ment, per confeſſion, non ſum informatus, 02 
nil dic;P2ppevty: need not be-pyoved to a Mit 
of inquiry z foz-it wouldoppofe the fiv Judgy: 
ment, | Quod quærens recuperet Judges 

py u 


| Tepper pais. 

1 — err Y damages if thep 
| - Yelv. 151, Pet quzre, if the Des 

— nat difpzoþe:$20perty/ in mitiguti⸗ 

E N no 


of a Deed, is good Ebidente 
Deſendant has the dead, and will 


3. hd. Pep, 26 Pen Vernon juſt. Clay⸗ 


A deed of Feoffment without Livery may be 
given in Evidence as aReleaſe; Per Berkly 
1 Car. Clayton yu! 


; AC 
E 


Aka Fine be given in Evidence, with five 
| pears non clayme, &c. the ſine muſt be ſhemed 

with the Þzoclamations ee, andthe 
Chirograph will not ſerve, 


he confeſſlon- of: a party nail be caken 
wholo,and not by parts; As if to-p2ove à debt, 
put withat he dia the ſame time, That: he 
dat time, 
. paid it, —— Gall be valis ag to the 
payment as well as that he owed it. Per Hale 
Ch. Juſt. And ſo is common pant. 


. 


4.5 


Tryals per pais. 


A deen cancelled by pzactice, was allowed 
to be read, in Evidente in anion under 
_ Deed, the pzacice being proved. Hetly 
138. 


+. Againſt a Purchaſoꝛ bona. fide, retital in a 

Deed of money paid is not ſufficient, 

no2 acquittance 'foz the money, unleſs it be 

— _ ffanding, and then it ſhall be pꝛe⸗ 
med. 


The Deed to lead the uſes ofa Fine ſur cond 
ceſlit, need not be pꝛoved per Teſtes. 


Ik a deev'of Feoffment be ſhown, but no Live. | 
ry, poſſeſſiun going with the Deed,is Evidence 
to a Jury to find Livery, 


At Guild Hal} Trin. 23 Car. 2. Hale Ch. Juft. - 
cited the Caſe. of Sir Paul Pindar, A Levari, 
&c. was p20ved by a recital of it in another. 
Rec02d, and Hale and Mainard demurred on 
the Evidence, and adjudged againſt them, foꝛ 
this Caule, viz. That it was pꝛoved, there 
was fuch a Recozd, that it was filed,. that it 
was taken off the file, But (by him) ge- 
nerally without ſuch pzvof, the 3 | 


- Tryals per pals. | 
not goon, bectule one Reco2d may retite 
one that never was. 


Che Jury are to decide the fac, and evi⸗ 
vence is not given but to infozm bn 
in their coriſtiences of the cruth , ko; 
although iis evidence is given of 15 
ſide, pet they may give their verdi of 
one ſide 02 the other. 14 H. 7. 29. And 
theretoze although two witnelles are 
Ty, where the trpal is by wit- 
nefſes,' as in the Civil Law Pet they 
are not of neceſſity, where the tryal is 


by Jury; And where witnenes are joy, 03ce of the 
ned with the Jury, pet they map be re- jury. 


jected, if they will not agree with the 
twelve, and the twelve ö give their 
Verdict. 


The Jury after they are departed 
from the Barr, map return to hear, 
their evidence of any thing they doubt be⸗ 
foe the v erdict. 


Sur Travers de done in tayle 3 the wit⸗ Done Tate 


neſſes obe; Chat another made the Done 3 
this doth not warrant the iſſue. | 


1 an len in again the Sheriff upon l 
hy 


the ve Vic. 


* 5 X 
— — 
. 


Poſſeſſion, 


Debt for Rent. 


Parſon. 


Fait. 


What ought 


Tryals per pais. 


the Statute of Extortion, That he took it 
foꝛ Barrete of one who was acquit, is good 
evidence, 


4 is an evidente of right, and 
he that hath poſſeſſ.on may diſtrain the Cat⸗ 
tle of him that hath no title, foz the taking 
is in reſpec of the poſſeſſion, mo2e than 
of the title. 


In debt fo) Rentupon a Leaſe, and nil 
debet pleaded, ne unques ſeiſie de terre is 
good evidence , otherwiſe upon the plea of 
riens arrere, o; levy per diſtreſſe. 


Parſon oz not Parſon, in ſuch iſſue 
you may give in evidence a reſignation, 
although it be in another County and Spi- 
ritual. 


In riens paſſe per le fait, Not his 
deed may be given in evidence, 


In Treſpaſs,. quare clauſ. fregit, with 


to be proved abuttals, all the abuttals and deſcriptions 
in evidence. muſt be pzabved. But if the abuttal be 
laid North, &c. and it incline North, 
though not dire alp, it is ſufficient ; & fic 
de cxteris, | 


Upon 


tl  G—. G WW 


Tryals per pais. 225 


Upon this Jue , the account given 5% % admin 
to the Oꝛdinary, ſhall not be given in it. 
evidence, no2 any reſpect had to it. | 


Will, Che probat is good foz the perſo / what ſhail be 
nal eſtate, but not to pzove a Will in wꝛi⸗ — 
ting of Land by the Statute. — yr 2 


eyidence. 


Recital of other Gzants by Letters Pa- Recital in 
tents, in Letters Patents are ſome evidence, Letters Fa- 
but not fit to be allowed, without ſhe w- ens. 
ing the fozmer Letters Patents oz & Copy, 3 

S ſe 
But the Jury may find them. Prokibirion, 


The p2oof of this ſurmiſe in any Court 
of Recozd ,ſhall not be given in evidence 
in another action , upon the ſame culfome, 
becauſe the Defendant in the pꝛohibition 
cannot croſs examine, 


Depoſitions. 


Depoſttions in the Court Chziſtian, in 
the Court of the Councel of York touch- 
ing the title of Land, of which they 
have not conuſance , oz in another Suit 
againſt him who claimeth not under thoſe 
parties, by the Commi ſioners upon a Come 
mi tion of Bankrupt, becauſe the party 
could not croſs examine: chill not be al- 
lowed in evidencs. 

D h 2 But 


-ormer Try- 
„ f 


ſpecial Iſiuc. 


! Debt for 
Y rc Ur. 


Commoda. 


foz this is a jtidiciat act. 


Tryals per pals. 


But a ſentence given in the ſpiritual 
Court touching Tithes map be giden in 
Evidence in an Action at Common, Law, 


Atter evidence given, andi cht Jury rea- 


dy to give their erdig; and then the 
Atturney General will not proceed, but 
dꝛaws a Juror, and bꝛings another info2- 


mation, none of the fozmer jurors ſhall be 
admitted to give in evidence}, that the 


Jury were ready to give their Uerdic 


againſt the King in the firſf infomation, 


foꝛ this ought not to be difcovered, fox 
ſo no benefit world | accrue to the 


King by his Pꝛerogative to dzaw a 
Juror. GEO 1255 


Vhar may be Pit this may be given in evidence in a, 
proc mom nother action, where the King is not 


1 cence upon à 


concerned. 


In debt fo2 rent upon non demiſit, that 
the lefſo riens avoit in the land at che 
time of the demiſe, may be given in edi⸗ 
dence, | | 


Upon an Iſſue of Common appendant, &c. 
| 2 25 common 


Tryals per pais. 


common per cauſe de yicinage, cannot be of 
ben in evidence. 


* 


ye the Defendant tan ſon aſſ. walt 1 Son Aſſault 
in 'Bitttty , andthe Plaintiff f. ow. 0 de de me ſne in 
n 


injuria ſua propria abſq; xuli cauſa; 
iſſue is joyned, it there was a battery at 
another day than what the Plajniiff, and 
' Hefenbient habe aſſigned , upon; 9 5 
tiff, and another upon the Hefen 
che Plaintiff, The Uerdic ought 0 
che Deſendent; foz if the Defendant — 
any 'aautt made upon him by che 
Plaintiff, this ought to be found foz him, 
105 * it was at another day than 
hath 1 ＋* , fox the day s 
jk material : Wnt upon ſuch tall 
juſfifiration the Defendant hath bare e 
brode his Plea at any time o the 
Plaintick might have made a new n⸗ 
ment f another time, faz perabbenture 
there might be ſeveral creſpaſſes at ſeve⸗ 
tal times, to which the Defendant map 
have ſeveral leas, and therefpze if. ſucy 
manner of pldading ſhould not allow⸗ 
ed, and ſuch evidente, the DPefendant 
could not tel how to help himſelf, wng 
tould know foz what Treſpaſs the, act 
on is bought, Vide devint hic & — 
pres Cap, 13. 


It 


ſo Batter). 


258 


Surrender. 


Non afſump- 
fia. 
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Jf the Aue be whether the Kings 
Tenant by Letters ſurrendzed to the 
Ring 02 not, the accepting of new Vet- 
ters Patents, Which is a ſurrender in 
Law, is good evidence. 


An a ſpecial pꝛomiſe to pay 20 l. if the 
Plaintiff would pay 10 l. &c. and an à- 

nt that he paid the 10 l. upon non 
aſſuipſit, the Defendant ſhall not give in 
evidence that the Plaintiff did not pay the 
10 |, neither is the Plaintiff bound to 


pꝛove it, fo; the iſſue is upon the aſſump⸗ 


fir, and not upon the papment of the 101. 
which might have been traverſed, And 
although twas ſaid that in all actions 
there is a general iſſue to be taken, which 
ſhall put all the declaration in iffue, and 
that muſt in this be non aſſumpſit, oz 
nothing, yet by the advice of all the Ju- 
ftices bf Serjeants Inn in Flcetſtreet, it was 
ruled ag abobeſaid. Mich. 16 Car. B. R. 


between Holditch and Brodrig. J have 


been the mo2e particular in this, becauſe 
J have known Plaintiffs nonſuited in ſuch 
raſes. at the Afiſſes foz want of pꝛoving 
rhe averment: although J muſt confeſs 
J never agreed with the Judge herein 
that did it. Foꝛ it is a miſtake to ſay, 
The Plaintiff muſt in all caſes pꝛove his 
whole Declaration, if he pꝛoves the mats 
| ter 
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ter in iſſue, he ought not tobe nonſuited. 
Rolls tit. Tryal, 1681, 


If an Advowſon be pleaded to be grant- , ,, far. 
ed Per fait, and this iſſue is taken by a where it is 
ſtranger to the fair, if it be found grants fufficient to 


ed ſans fair, oz by another fait, it is — 7 te 


good, foz the Deed is ſurplus, and the inne. 
effect of the iſſue is upon the grant not 
upon the fair. 


Jf an Impziſonment by dures at D. pure, 
be in Jſue, tis not material whether he 
was ever at D. oz not, foz the effec of 
the Iſſue is, if the Deed was made by 
ure*, 


So ok a Feoffment pleaded by Deed, 


a Feoffment without Deed oz another Polen. 


Deed is good, foz the cffec of the Iſſue 
is upon the Feofkment, not upon the 
Fait, 


In eſcape of a Pꝛiſoner, andthe JTue x;eq Suit. 
is, if the Gaoler immediately after the e- 
ſcape made freſh ſuit, ik the Pꝛiſoner 
hath eſcaped a day and night befoze the 
Goaler knew it, and then he makes 
freſh ſuit, it is ſufficient to pzove —- 
cuce> 


P ²˙ WO" 


2 Aa” 
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effect 6f the iſſue , fo2 tonbentent purtult 
is immediate freſh ſuit in Law. 


* If in pleading an Indenture ok de⸗ 
140 3 mile vou miſtake the retital, and — the Me 
is non demiſit modo & forma ; Che mi- 
fake chall not hurt, fo2 the effec of the 
3fue- is upon the demile. 


What thing Jfa man plead not guilty, he cannot 
may be given in evidence a matter jultifiable, whith 
in evidence he a confeſſion of the ad, foz this is contra- 
upon nc IV to the illue. As ſon aſſwlr deweſn_in, Bat- 
Treſpaſi. terp, upon Not guilty: hut upon Not guilty, 
Battery. in Treſpaſs foz beating ones Servant, per 

quod fervitium amifit, ü may map giver. in evi⸗ 


dente that the Plaintiff dib not loſe his fet- 
vice by the Battery. 
Waſt. No2 upon nul waſt fait, can he lay, ſw 


fielenitent repair de vam ie brief purchafe. 


If my ſervant whhour my conſent; put 
my Cattle iii che Land of another, 3 may 
plead Not guilty, and give this matter in 
evidence; foꝛ by puting the Cattle in, the 
ſervant has gained a Nopertr. 


Servant. 


Information, Upon Not guilty,” he may give in oth 
dente a dilcharge by a Proviſo in the lame 
Stat. fo2 thereby he ig Not puilcy; Contra 
formam Statuti, but not a dilcharge by artv- 
ther Statute.” 


Upoi 
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Upon non habuit ſeu tenuit ad firmam cons 
tr, formam Statuti, the Parſon may ſay, he 
took the Farm foꝛ maintenance of his houſe 
actoꝛding to the Proviſo in debt upon the 
Stat. 21 H.8, 


But upon the Stat. 5 E. 6. foz ingroſ- 
ſing upon Not guilty, tis ſaid, that the De⸗ 
fendant cannot give in evidence a licence 
accozding to the Proviſo of the Stat; [.4 
quzre rationem. 


Upon ne unque ſon Receivor, &c. the Accomps; 
Defendant cannot ſay that he paid the mo- 
ney acc92dingto directions, &c, 


In a Scire facias againſt Terrtenants $cifin F:of- 
and a Feoffment pleaded befoze the judge- ment. 
ment abſque hoc that he was feiſed tem⸗ 
pore Judicii, and iſſue upon the ſciſin, that 
the Feofment was fraudulent, to defraud 
the judgement, may be given in evidence; 
= other wiſe if the iue had been upon the 


nt; 


So upon reins per diſcent, by an Heir Rien per dit 
in debt upon an obligation, that the Des cent. 
ſendant } Aiened the Alters by fraud and 

Fi fovin, 


— —— 
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tovin , and ſo void by the Stat. of 13 El. 
may be given in evidence, becauſe theſe are 
the general iſſues. ö 


Parcel. Jn Treſpaſs fo: taking a tack of Com, 
the evidence may be of part, and the Uer- 
did as to 4 Combs o; Buſhels, Guilty, and 
as to the reſt Not Guilty. | 


Plentadmini- , Upon this plea the Grecuto2 may give 

Sravie. in evidence a retainer fo2 a debt due to Him- 
felf, of ag high a nature: oꝛ paiment of debts 
with his own mony, and that he kept goods 
of the Teftatoz in lieu, {2 this aers the 
Property. | 5 


Wharevi. . Ther can habe nothing but what is beli⸗ 
Jeni ne beres to them in Court, and given in evi⸗ 
Jury may dence by the party in Court, if an erem- 
— with plification come out of Chancery of witne(- 
them. | 

Exemplifica- — 1 — Dath 


clons. 


are 
this with: ; 
but ik the | eremplificacion comp2ehend 


ſome - CWieneſes and fome dead, 

— = — have it with chem. — 

ther chall they have any Pedegree Hawn 
2 by a Perauld at — © it is no evi⸗ 
dence but only inkozmatten kor direction. 
hat Evidence the Jury may have with 
chem, lee the 14. Chapter. If 


- "7 
e * 
, 
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If, a man mates @ Froſtmant and after, Who may be 
wards makes ansther, wich covenants — 2 
that he mas letled, &c, and, — 
an ilfue is taken upon the firs. Feotkment, 

the Feoffee ſhall not be a Witneſs. 


In an infomation for Uſury, the um. 
party -thall not be a Witneſs , becauſe 
he would thereby avoid his own Bonds, 
&c, and be teſtis in propria cauſa. 


Thee men ſwear an Arbitrement, in Perjury; 
thee ſeveral actions againit them upon 
the Statute 5 Eliz, of perjury, each of 
them map be a Witneſs fog the other; 
but in an Indictment of-perjury, upon 5 
Eliz. the party grieved ſhall not be a Mit⸗ 
nels, fo2 he igto have 20. !. 


Common experience tells us upon an Jn- 
diament fo Battery, & c. the party grieved 
map be a Mitneſs, becauſe tis only foz 
the King. 


In an action againſt the Pundzed up- Kundced; 
on the Statute of Winton, &c. the — g 
ſoz living out of the Hundzed may be a 
Witneſs , fo2 "tis not reaſon that he and 
Jt 2 his 
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511 Leſſee being an inhabitant chould be 
th charge: Ir the Sorbane be robbed 
of 35 Palters money, I Pater may 
be a Witnefs to prove the delivery of the 
money to the Servant befoze the Rob- 
bery, Rolls tit. Tryal-686. -- | 


Proceedings | A thing which is concluded in the Ec- 

in Ecclefaſti- cleſiaſfital Court conterning Lands, is 

cal Courts. not to be given in evidence to Juries, fo2 the 
Courts ok Common Law are not to be 
guided by their pꝛoteedings. Mich. 22 
Car. B. R 


Matter in Pattet in Law is not to be giten in 
Law. evidence, foꝛ the Jury are only to try mat- 
ters of fa. 


Ancient Wri- An ancient witing that is pzobed to 
Aang. have been found amongſt Deeds and evi⸗ 
dentes of Land, map be given in evidence, 


although the exetuting ok it cannot be 
pꝛobed, fo2 tis hard to pzove ancient things, 
and finding them in ſuch a place, by pꝛe⸗ 
ſumption, they were honeſtly and - fairlp 
obtained, and pzeſerved fo2 uſe, and are 
.\-. - free from ſuſpicion of djFonelty. 24 Car, 
B, R, | 


2 


TYM 
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5 A waiting oꝛ aut wer permitted to be read Totum e 
in part, may be read in toto. 1 


A Copy of part of a Recozd cannot be Copy of Re- 
\given in evidence ;, unleſs tis ** 

that the part ſhewed in evidence is all con- 

terning the matter in queſtion. | 


A tranfeript of a Reco2d 02 Enrollment Tranſcript 
of a Deed may be given in evidence, foz 
they are things to be credited being 
"made by Dfficers of truſt. | Sea 


+ The Council et chat party who voth be / council. 
gin to maintain the iſſue, whether of Plains 
tiff 02 Defendant, ought to conclude. 


A Juror wd is a Witneſs, muſt be juror. 
Alſo ſwozn in open Court to give evi⸗ 
dence, if he be called foz a Mitneſs; faz 

the Court and Council are to hear the e- 
vidence as well as the Jury, 


- 


- 
Sly . 


The Jury may carry from the Bar an Exemplifics 
+ exemplification under the Gzeat Seal of cion. 
- Depoſitions in Chancery, but if they are 

5 | not 


Office, 


Bail. 


Art paid: but if he accepts of 12 d. 
@ pzomiſe foz the relt at the tryal, 


my 


| Tryalsperpats, 
not exemplified, the Jury can only look up⸗ 


de them ar the Bar, dut not. hove them 


with them dut of. Court, 


Ak one ptodnce 8 Leafs made don an 
Dutlawyy, £6 prove a title, he muſt atlo 
ppoduce the Outtawz:p' it ſelf + but if it be 
to pꝛove other mattet, Hr needs not Gew 
the Dutlawzy. And ſo it is of an Extent, 
without ſhe wing the Statute oz JAudge- 
ment on Which rhe Extent is grounded, 


By Rolls an Office found after the 
death of a Tenant in Capice, of Lands 
in another County, may be given in evi⸗ 


dente to try the title dt thoſe Lang, if 


chert was a ſpecial Livery granted wn 
the Heir. | 7. Tres 


It u Ulitneſs be Bayt, upon mation 
the Court wil gibe leave to Alter the Wayl. 


Sliles 38. 
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is bound, and an action lieth againſt him 

tt he doch not cine. Cra. 1 part 522. 540. 
Goodwin againft Weſt; 


A Counſelloꝛ: map be examined ag a Counſcllor. 
Witneſs againſt his Cltent, ſo far as it 
is of his own knowledge, not what his 
Client reveals to him, and he knows 
only by his Clients infozmatton. 


In Criminal cauſes againſt the King criminal 
Witneſſes map be ſwozn, unleſs the Crime cauſes. 
be Capital, 


| Tenant at Mill of part of the Lands Tenant at 
was admitted to pzobe Livery of ſei⸗ Will. 
fia and the execution of a Feoffment 

under which he held. Bulſt. 1 part 202. 


Ik one be attainted of Felony and pars Attainted of 

doned, he ſhall not afterwards be ſwozn Felony. 

of a Jury, fo2 Pœna mori poteſt, culpa pe- 

rennis erit, and therefoze is not fit to ſerve on 

the Inqueſt, no! pet to be an indifferent 

Witneſs, and two ſuch perſons pꝛoving 

a ſuggeſtion,werggpejeced,andthepzohtbition 
diſallowed. Brown againſt Craſham Bulſt. 

2 part. 15%. 


In 


" 248 Tryals per pais. 


Sina un. In Treſpaſs with a-fimul.cum, if no. 
thing be pzoved againft them in the ſimul 
cum, they may be examined as Witneſſes. 
Stiles Reports 401. 


C AP. XII. 
as+ Lili 2! | 151229 £ 
The Juries Oath ; why called Recogni- 
tors in an Aſſiſe, and Jurors in a Jury; 
of the Tryal per medieſ aten lin u¹, ; 
when to be prayed , and when gran- 
table. Of atryal betwixt two Aliens, 
by all Engli ſp. Of the Venire factas; 
per medietatem linguæ, and of Chal- 
lenges to ſuch Juries. | 


He Jury having heard their Evidence; Aſſiſe, Enqueſt 
let them now conſider of their Ver- and Proof, are 
dict, But firlt they muſt remember uber for the | 

their Dath,which in effec is, To find'cco2d- vide Jak 35 

ing to their Evidence; and therefoze they 13. 

ſhould have had it befoze the Evidence, but 

that the fozm and ozder ok the venire facias, 

(which J have tyed mp ſelf to follow,) leads 

me to it after their Evidence, in theſe wozds 3 

Ad faciend. quandam. Juratam; J have als 

ready ſhewed the derivation of this wozd Ju- See Chap. i; 

rata; and what is the legal acceptation of it; 

only obletve with bur great Maſter Littleton, _ 

That the wozd Athze, is ſometimes taken 1 luſt: 154; 

foz a Jury; ſo as the Learned Commentatoz 

Ka a doth 


3? 


| Afrrafor Ju- is Nomen Æquivocum EKquivocans , becauſe 


rata. 


The Jurics 


Oath. 


Why called 
Recognitors 
in an Aſſiſe, 
and jurors in 


2 Jury. 


12 Knights. 
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doth well paraphzaſe, That the word Aſſiſe, 


Cometime it lignifieth a Jux lometime the 
Mit of An a 

02 Dtatute 3 But Jurata, is Nomen &quive- 
cum Equivecitum, becauſe we always un⸗ 
derſtand that wo d (accoꝛding to the afoze⸗ 
laid definition) to be a Jury of twelve men, 
ſo called, by reaſon of the Oath they take, 
Tiuly to try the Suit of Nifl piius, between 


party and party, according to their E- 


dence, 


And as in an Aſſiſe, the Jurors are called 


Recognitors, from theſe wo2vs in the Wait | 


of Alliſe, faccre Recopnitionem z ſo upon a 
Niſi prius, they are called Juratores, from 
theſe wo2ds in the Venite facias, Ad faciend. 
quandam Juratarm, =o 1 
- In ancient time. the ſmy, as well in Com⸗ 
mon Pleas, as in Pleas of the Crown; 
were 12 Knights, as: appears by Glan vad; 
lib. 2. cap. 14. and Bracton, fol. 116, N 


The nert w92ds of the venire facias „ Are 
Inter partes pr-dictas, In the fourth Chap- 


ter, J have inffanced; That in ſome Caſes, 

a Jury ſhall be awarded betwirt the party; 
and a ranger tothe Mit. and Iſine 3 J will 
now ſhew what the Jury ſhall be, when ane 
of the parties is an Alien, the other a De- 
nizen; and when both parties to the Iſſue 
are Aliens. ; 


This 


as - 


and ſometime an Ozdinanck, 


/ 


— as ma Loos ac 


AS ne ld mn A BG am way am +.» was a + i.) oo. 
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This Zryal is called in Latine, Triatio Jury per medie- 
b linguis , 9) per medietatem lingaæ. And en lingua. 
this Trpal by the Common Law was wont 

to be obtained of the Bing, by his Grant 

made to any Company of ſtrangers, as to 

the Company of Lumbards, oz Almaignes, oz 

to aup other Company , that when any of 

them was impleaded; the mopety of the Jn- 

queſt ſhould be cf their own tongue. Stan. 

Plca, Cor. lib. 3. cap. 7. 


| 


And this Tryal in ſome Caſes, per medic- Its Antiquity. 
tatem linguæ, mas befoze the Conqueſt, as 
appears by Lamb, fol. 91, 3. Viri duodeni 
Jure conſulti, Angliæ ſcx, Walliz totidem, An- 
glis & Wallis Jus dicanto, And of ancient 
time, it was called Duodecim virale Judici- 
um, 1 Inft. 155. | 


But akter wards, this Law became univer⸗ 
ſal : firft by the Statute of 27 Ed. 3. cap. 8. 
It was Enactev, that in Pleas before the 
MWaior of the Dtaple . ik boch parties were 
rangers, the Zryal ſhould be by rangers. 

if one party was a ſtranger, and the 
other a Denizen ,. then the Trpal ſhould be 
per medietatem linguz, But this-Dtatute 
extended but to a narrow Compals, to wit, 
only where both parties were Merchants oz 
Piniſters of the Staple, and in Pleas be- 
foze the Maioz of the Staple. But after- 
wards , in 28th Pear of the kame Kings 
Reign, cap. 13. ET 


t was CEnacked, 
Aaa 2 That 
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MD 6 =P ' 
Dat is all manner of | Enque ts and. 
Proofs, which be to be taken or made as 
mong#t* Aliens, and  Denizens , be they 
Merchants, or other, as well before the 
Maior of the Staple, as before any other 
Juſtices, or . Miniſters, although the King 
be party. . he one half of the Enqueſt, or 
Proof, ſhall be Denigens, and the other 
half Aliens, if ſo many Aliens and Fo- 
retgyers be inthe Town, or ere , where 
ſuch Enquneſt or Proof is to be taken, that 
be not parties, nor with the parties in 
Contracts, Pleas, or other Quarrels, where. 
of ſuch Exqueft or Proof | ought to be ta- 
ken : And if there be not ſo many Aliens, 
then ſhall there be put in ſuch Enqueſts or 
P roofs, as many Aliens, as ſhall be found 
in the ſame Towns or places, which be not 
thereto parties , mor with the parties, at 
aforeſaid is ſaid, and the Remnant of 
Denizess.; which be good men, and 
wot ſuſpitious to the one party, nor to 


* 


the other. 


Bo that this is the Statute which makes 
the Lawuniverſal ,-concerning the medieta- 
tem lingue; foz though. che King be party. 
pet the Alien map have this Tryal. Ann it 
= Jy. - vo ue mY 1 Fee niatters 


reren 


Warner 


erer eee 
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matters not, whether the Moyety ok Aliens, 
be of the ſame; Country as the Alien, party 
to the Action, is: foz he may be a Portugal, 
aud they Spaniards, &c. becauſe the Stat. 
ſpeaks generally of Aliens. @g Dyer 144. 


And the fszm of the Venire facias, in this 
Cale is De vicenct, & c. Quorum una medi- 
etas fit de Indigenis, & altera medictas fit de 
aliepigenis natis, &c. And the Sheriff ought 
to-xeturn 12 Aliens, and 12 Denizens, one 
by the other, with addition which of them 

g Aliens, and ſo they are to be ſwo2n. 

ut ik this Oꝛder be not obſerved, it is hol⸗ 
pen as a miſ-return, by the Statutes ok 
18 Eliz. Cro, 3. part 818. $41, Ss that 
Brooks ſays ,. it is not p2oper to call it a 
ryal per medietatem linguæ, becauſe any 
Aliens of any tongue may ſerve. But under 
his favour, A think it pꝛoper enough. 


Foz people are diſtinguiſhed by their Lan- 
ge, and Medietas Linguæ, is as much as 
to:ſap, half Englich, and half of another 
tongue oꝛ Country whatſoever, Though it be 
not. material of what ſuffictency- the Jurors 
are, yet the fozm of the Venire facias, ſhall 
wor. be altered, but the Clauſe, of Quorum 
quilibet habeat, 4 I. &c. ſhall be in, Cro. 3. 
part. 481. 


But ſuppaſe that both parties be Aliens, | 
of whom ſhall che Inqueſt be then ? u 
: lolved, 


Venire facias, 
per medietatem 
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ſolved, that the Anqueſk walk be all Englith 3 
foz though the Engliſh way be fappotey to 
favour themſelves moze than ſtrangers, yet 
when both parties are Akens,' ft will bepze-/ 
fumed, they favour both alike, and fo indifs 


_ ferent, 21 H. 6. 4, but if the Plea be befoze 


All Engliſh. 


When the A- 
lien ſnould 
pray a Venire 
factas per me- 
dietatem. 


Tales. 


the Paioz of the Staple, and both parties 
Alien Merchants of the Stapfe; it hall be 
tryed by all Aliens. Stanford's Pleas del Co- 
rone. 159. A Scotehman is 4 Dubjec, and 
ſhall not have this Tryal. Egyptians are 
alls excluded when tryed fo2 Felony, made 
by the Statute againſt them, 1 Phil. & Mar. 
cap. 4. 5 Eliz. cap. 20. | 


Where an Alien is party, pet if che 
Tryal be by all Engliſh; it ignoterroneous, 
becaule it is ac his peril, if he will flip his 
time, and not make uſe-of the advant 
which the Law giveth him when he Houty; 
Dyer 28. ME 


The Alien ought to pꝛay a venire facias, 
per medictatem linguæ, at the time of the 
awarding the Venire facias: But if he votch it 
at any time befoze a general Venire facias de 
returned and filed, the Court may grant him 
a Veaire facias, de novo. Dyer 144. 21 Hy. 
32. though it hath been queſtioned; 


But if he hath a general Venire facias, he 
cannot pꝛap a Decem tales, &c. per medietas 
tem linguæ, upon this; becauſe the Tales 
ought 


„ + t«@u / > i. ot os 16h wen Reo ues ni  Ww "is "nn 
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oughc-to- perfugiche venire facias. 3 E. 4. 11, 
42. And (o if the Venire ſacias be per medie- 


357 


tatem lingue, the Ta les ought to be per medi- Tales 


statem liagurs as if 6 Denizene, and 5 Aliens 
Appear of she principal Jury, the Plaintiff 
may habe a Tales, ptr medietatem linguæ, 
I, 10. 104. Bat if in this caſe the Tales be 
general, de circumſiantibue, it hath bien held 
god enough; ſoz there being no exception 
taken by the Defendant, upon thr'awarving 


theresk, it ſhall. be intended well awarded. 


Cxo. 3. put; 8 18 „84 » 


It the Plaintiff 03 Defendant be Execu⸗ 
toy or AdminiQrais, &c. though he be au 
Alien, pet the Arpaldhall v2 by Engliſh, bes 


caule he fugth in am drom 3 but if it be a- Where the 
verred that che TeGatoz , on inteſtate, was 7752! of an 


an Alien, then it-all be per medietat. lin · 


Aliens cauſe 
ſhall be by 


guz, Cro, 3. part 275. * - Engliſh. 


Mich. 40 , 41 Eliz. The Queens Attoz⸗ part Engliſh, 


ney exhibited an Infozmatien againft B zrre; and part A- 


aad divers gather Merchants; ſome whereof liens. 


were Engliſh, andſome Alieas « After Iſſue, 
the Aliens pzayed a Tepal per m:dicrar. lin- 
gue, But all the Juſtices of England res 
ſolved, that the Tryal ſhould be by all Eng» 
liſh, and likened it to the caſe of p2iviledge, 
where one of the Defendancs demands pzi⸗ 
viledge, and the Court, as to his Compa⸗ 
nion cannot hold Plea.there he (fall be ouſted 
ol his pꝛiviledge, ſic hic. More 557. = 
p 


Challenge. 


When the A- 
lien ſhould 
pray aVenre 
factias per me- 
wetatem, 


S ia 44 A224 
* * : 
2 


1 
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By the Statute of 8 H.. cap.'29..25, 


Inlutfficiency, 02 want ok Friehold, is ud 


cauſe of Challenge to Aliens, who are im 
pannelled with the Engliſh; (notwichſtanving 
Stamford's Opinion. Pl. Coroh. 2 60) fy this 


Statute ſaith, that the Þtat.2 H. J. 3. Mall 


and Denizen. 3 n 
91 1 47 5 


1 e Wi 4 Us 

Ik the Defendant do not iaſezm the Court 
that he is an Alien, upon awarding of the 
Venire facias, and ſo pzap a Venire facias, pet 
medietatem linguz 3 he cannot challenge the 
Array fo this cauſe at the Tryal, if the Jus 
ry be all Denizens (notwithſtanding Stathi- 
ford's Opinion to the tontrary', and the 
Eoks cited by him, fol. 159. pl. Cor.) Foz 
the Alien at his peril ſhould pꝛay a'Venire fa. 
cias, per medieratem linguæ. Dyer 357. Vide 


iolls tit. Trial, 643. 


If the Plaintiff be an Alien, he muſt ſug- 


; be neſt ic befoze the awarding of the Venire fas 
cias 3, but if the Defendant be an Alien, the 


Plaintiff is aflowed to ſurmiſe that, befoze 
92 after the Venire facias, betauſe the Defen- 
dants quality may not be known to him be 
foe, 27 H. 7. 32. | | 
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+” 
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CAP. XII 


The Learning ot General Verdicts, Spe- 
cial Verdicts, Privy Verdicts, and 
Verdicts in open Court; and where 
the Inqueſt ſhall be taken by default. 
Inqueſts of Office, &c. Arreſt of Judg- 

ment, Variance betwixt the Nar. 
and the Verdict, Sc. 


x TJ Erditoz verdict; In Latine, Vere dis 

cum, quaſi dictum veritatis, As Judi- 
cium, elt quaſi Juris dictum : Is the Anſwer 
and Reſolution of thoſe 12 men; concerning 
the matter of fact referred to them by the 
Court, upon the Iſſue of the parties. And 
this is the foundation, upon which the Judg⸗ 
ment of the Court is built, koꝛ ex facto jus 


F- oriturzthe Law ariſeth from the fa& 3 Mhere⸗ 


foze it is no wonder, that the Law hath ever 
been ſo curious, and cautelous, as not to be- 
lieve the matter of fac, until it is lwozn by 
12 ſufficient men, of the Peighbourhoon 
where the fact was done, whom the Law 
ſrpyoſeth to have moſt cognilance ok the 
truth, oz nlfehad_thereof + which being 

Ebb fworn 


verelct; 
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verdicts. 


General or 
ſpecial. 


General Ver- 
dict. 
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The Credit of wozu (fo2 the wozds are, Juratores predict. 


dicunt ſuper ſacrũm ſuum, &c.) is the Verdict, 
whereof we now treat; And ſuch credit doth 
the Law give co Uerdicts, that no pꝛok will 
be admitted to impeach the vertcy thereof, 
ſo long ss the Uerdict ſtands not reverſed by 
Attaint. And therefoze upon an Attaiat,no Su- 
perſedeas is grantable by Law. Plo. Com. 496. 


And it is wozth our obſervation, that the 
Law ſems to take mo2e care of the fad, than 
of her ſelf; foꝛ the Majoꝛ part ok the Judges 
give the Judgement of the Law, thottgh the 
other Judges diſſent, But every one of the 
12 Juro2s muſt agree together of the fac, bes 
foze there can be a Uerdict , which mult be 
delivered by the firſt man of the Jury, 29 
Aſſiſe. pl. 27. | 


And this Verdi& is of two kinds, viz. one 
general, and the other [pecial, oz at large. 


Theogeceral Verdict, is poſitively, either 
in the Affirmative.o2 Negative, as in Trel- 
paſs, upon Not gui!ty pleaded; The Jury 
find Guilty, 02 Not guilty ; And ſo in an 
Aſitze of Novel diſſeiſin, bꝛought by A. againſt 
B. The Plaintiff makes his plaint, Cuod B. 
diſſeiſivit eum de 20 acris t-1re , cum perti- 
nentiis, The Tenant pleats, Quod ipſe nul- 
lam injuriam ſeu diſſciſinam pretato A. inde 
fecit, &c. The Recognito2s of the Aſlize do 
find, Quod predict. B. ia juſte & ſia: judicio 

| dulleiſtvit 


lere . . ay 
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difſeiſivit predict. A. de predict. 20 acris terre 


cum pertinentiis, &c. This is a general 
Verdict. 1 Inſt. 228. 


A Special Verdict, oz Verdict at large, is Special ver- 
ſo called, becauſe it findeth the ſpecial mats dict. 
ter at large, and leaveth the Judgment of 
the Lawthereupon, to the Court, of which 1 Inſtit. 226; 
kind of Verdi4 it is ſaid, Omnis Concluſio 
boni, & veri judicii ſequitur, ex bonis & ve- 
ris premitlis, & dictis Juratorum. And as a 
Special Uerdic map be found in Common⸗ 
Pleas, ſo map it alſo be found, in Pleas of 
the Crown, oz Criminal Cauſes that. cons 
tern life oz member. 


And it is to be obſerved, that the Court The Court 
cannot refuſe a Special Uerdic, ik it be per- £2929: refuſe 
tinent to the matter in Iſſue, 1 Iuſt. 228. 


It hath ben queſtioned, whether the Jury A ſpecial Ver- 
could find a Speci.l Verdict, upon a ſpecial 41 may de 
point in Iſſue , oz no, as they might upon a0 Ilack 2s 
the general Jſſue. But this queſtion hath upon an a6 
been fully reſolved in many of our Boks, hoc, gc. 
firff in Plo, Com. 92. It is reſolved, That 
the Jury may give a ſpecial Uerdict, and 
find the matter at large, en cheſcun iſſue en 
le monde, fo that the matter found at large, 
tend only to the Iſſue jopned, and contain 
the certainty and verity thereof. lib. 9. 12. 


And in 2 Inſt. 425. upon Collection of 
Bb 2 many 
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reſolved, that in all Actions, real perſonal, 
and mixt, and upon all Jſſues joyned, gene- 
ral o2 ſpecial, the Jury might find the ſpe- 
cial matter of fact, pertinent, and tending 
pnely ts the Jfſue joyned, and thereupon 


p2ay the diſcretion of the Court fo2 the Law. 


And this the Jurozs might do at Common 
Law, not onlp in Caſes between party and 
party, but alſo in Pleas of the Crown, at 
the Kings Suit, which is a p2wf of the Com- 
mon Law, And the Statute of Wellm the 
2d cap, 30. is but an affirmative of the Coms 
mon Law. 


Eree-hold And as this ſpetial Merdict is the ſafeſt foz 
pon Cordi- the Jury, 1 Init. 228. ſo in many Cales it is 
2 molt advantagious to the party, and helps 
found by Ver- him where his own pleading cannot. As 
dict, though it {02 example, ſaith Littleton, Sect. 366, 367, 
cannot be 368. Albeit a man cannot in anp Action, 
pleaded. © plead a Condition, which toucheth and con⸗ 
cerns a Freehold , without ſhewing wziting 

of this; pet a man may be ayded, upon ſuch 

a Condition, by the Uerdict of 12 men, ta 


ken at large, in an Aſſize of Novel diſſciſin, 


D int any other Action, where the Juſtices 
will take the Uerdict of 12 Jyrozs at large: 
As put the caſe, a man ſeized of certain 
Land in Fe; letteth the lame Land to anos 
ther, foz term of life, without Deed; upon 
Condition to render to the Leſſoz, a certain 
Kent, and foz default of papment, a Re- 

nr entry, 


many Authozs, it is ſaid, That it hath ben 
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entry, &c. Wy fozce whereof the Leſſs is 
ſeiſed as of Freehold 3 and after, the Rent 
is behind, by which the Leſflo2 entreth into 
the Land, and afcer the Leſſs arraign an 
Aſſize of Novel diſſeiſin, of the Land againſt 
the Leſſoz, who pleads that he did no wrong, 
noꝛ Difſciſm. And upon this, an Allize is 
taken, In this caſe, the, Kecognico2s of 
the Aſſize may ſay, and render to the Juſti- 
ces, their Verdict at large, upon the whole 
matter; as to ſay, that the Defendant was 
ſeized of the Land, in his Demeſne as of 
Fee, and ſo ſeized, let the lame Land to the 
Plaintiff, foz term of his like, rend2ing to 
the Leſſoz ſuch a yearly Rent payable at 
ſuch a Feaſt, &c. Upon ſuch Condition, that 
if the Rent were behind at any ſuch Feaſt. 
at which it ought to be paid, then it ſhould 
be lawful foz the Leſſoz to enter, &c. By 
fozce of which Leaſe, the Plaintiff was ſeiz- 
ed in his Demeln, as of Fre&hold, and that 
afterwards, the Rent was behind, at ſuch a 
Feaſt, &c. By which the Leſſo2 entred ins 
to the Land, upon the poſſeſſion of the Leſſee. 
And p2ay the diſcretion of the Juſtices, if 
this be a Diſleiſin done to the Plaintiff, oz 
not, Then, fo2 that it appeareth to the Ju- 
ſtices, that this was no Diſſeiſin to the Plains 
tiff, inſomuch, as the Entry of the Leſſoz 
was congeable on him, The Juffices ought 
to give Judgment, that the Plainciff ſhall 
not take any thing by his Wit of Aſſize, 
and fo in ſuch caſe, the Leſloz ſhall be ayded, 
any 
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and pet no Wziting was ever made of the 


Condition: Foz as well as the Jurozs may 
have Conuſance of the Leaſe, they alſo as 
well may have Conuſance of the Condition. 
mou was declared and rehearſed upon the 
Teale. 


In the ſame manner it is of a Feoffment 
in Fee, oz a guikt in tail, upon Condition, 
although no Mziting were ever made ok it. 
And as it is ſaid of a Uerdic at large, in an 
Aſſtze, &c. In the ſame manner it is of a 
zit of Entry, founded upon a Diſleiſin, 
and in all other Actions, where the Juſtices 
will take the Uerdict at large, there where 
ſuch Uerdict at large is made, the manner of 
the whole Entry is put in Illue. 


But in Aſſiſe of Rent it cannot be found 
to be upon Condition, unleſs they alſo find 
the Deed of the Condition. 


Do of a Confirmation in Je to Leſſee fo 
Pears, | 


Per Hale Ch, Juſt, Guild-hall, Hill. 1671. 

A Special Uerdic map be found as to 
Damages in an Action of the Cale: as the 
Caſe was there, viz. Pro Quer*, and ff ſo, &c. 
then ſuch Damages; if ſo, &c. then Dam- 
ages ſuchs and he laid, he had known it ſo 
done in Debt, and the Damages three ways. 


Alle 


— 
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Allo in ſuch caſe, where the Enqueſt may — 
give their Uervict at large, if they will take 


upon them the knowledge of the Law upon 
the matter, they map give their Uerdic ge- 
nerally, as is put in their charge, as in the 
caſe afozeſaid, they map well ſay , that the 
Leſſo2 did not dilleize the Leſle , if they 
will, &c. 


The Jury may likewiſe find Eſtoppel, Eſtoppels- 


whith cannot be pleaded, as in the 2d Re- 
port, fol. 4. it well appears, where one 
Goddard, Adminiſtrator of James Newton, 
bzought an Action of debt again John Den- 
ton, upon an Obligation made to the Inte- 
ſtate, bearing date the 4th dap of April, An- 
no 24 Eliz. The Defendant pleaded, that 
the Inteſtate dyed befoze the Date of the Ob⸗ 
ligation, and ſo concluded, that the ſaid E- 
ſcript, was not his Deed , upon which they 
were at Iſlue. 


And the Jurp found that the Dekendant 
delivered it as his D&d 30 July, Anno 23. 
Eliz. and found the Tenoz of the Derd in 
bæc verba, Noveriat univerſi, &c. Dat. 4. 
Aprilis, Anno 24 Eliz. And that the Defen⸗ 
dant was alive zo July, Anno 23. Eliz. And 
that he dyed befoze the ſaid date of the Obli⸗- 
gation and pꝛayed conſideration of the Court, 
if this was the Defendants Decd; And it 
was 8dfudxed by Anderſon, Chief Juſtice 
Windham, P<:1zm, and Walmeſiey, that this 
was 


365 


366 Tryals per pais. | 
5 was his Deed, And the Reaſon of the Judg⸗ 
Note, that a ment was, That although the Oblige, in 
Deed may be pleading, cannot alledge the delivery befoze 
pleaded to be the date, as it is adjudged in 12 H.6. 1. 
delivered afrer mhich caſe was affirmed to be god Law, be- 


the date, but | 
norbefore, be- Cauſe. he is eſtopped to take an averment as 


cauſe it ſhall gainſt any thing erpzeſſed in the Deed; pet 


nor be intend- the Jurors, who are ſwo2n ad veritatem di- 
ed, wrirtenbe- (1.1. ſhall not be eſtopped. Foz an Eſtop⸗ 
fore the date, „ ; 
which may be pel is to be concluded to ſpeak the truth, and 
after the date, therefo2e Jurors cannot be -eſtopped , becauſe 


12 H. 6. 1. thepare ſwo2n to ſpeak the truth. 


As in Waſt But if the Eſtoppel oz Admittance , be 
| — within the lame Reco2d in which the Iſſue 
is — in is jopned, upon which the Jurors give their 
B. and not a Uerdic, there they cannot find any thing 
Town of it againſt this, which the parties have affirmed, 
— — and admitted of Recozd, although it be not 
OH. 6.6 4 = true; Fs2 the Court may give Judgement 
the Jury can- Upon a thing confeſſed by the parties, and 
nor find no the Jurors are not to be charged with any 
Waft, for that ſuch thing, but only with things in which the 


td be Parties vary. Ib. 5. 30. 494 M/ 


cord. 

Eſtoppel. Do Eſtoppels, which bind the Intereſt of 
the Land. as the taking ofa Leaſe of a mans 

Cro. I. own Land, by Deed indented, and the like, 


Th 92 being ſpecially found by the Zury, the Court 


ought to fudge, acco2ding to the lpecial mats 
ter; fo2 albeit. Eſtoppels regularly muſt be 
pleaded and relyed upon, by apt covcluſign, 
and the Fury is wozu ad veritatem dicend, 

| yet 


— — 
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vet when they find veritatem facti, they per- 
ue well their Dath, and the Court ought to 
adjudge accoꝛding to Law. So may the Ju- 
ry find a Marranty being given in Evidence, 
though it be not pleaded, becauſe it bindeth 
the right, unleſs it be in a Mzit of Right, 
when the Miſc is joyned upon the meer right. 
1 Inſt. 227. 


verdicts ought to be ſuch , that the Court Uncerrait 
may go clearly to Indgment thereon, and Verdict. 


therefoze Verdicts finding matter incercainly, 
02 ambiguoufly , are inſufficient and void, 
and no Judgment ſhall be given thereupon + 
As if an Executoꝛ plead Plene Adminiſtravir, 
and Ilſue is foyned thereon , and the Jury 
find that the Defendant hath Gods within 
his hands to be adminitkred , but find not to 
what value, this is an uncertainty, and 
thertfoze an inſufficient Uerdict, Il. 9. 74. 
1 Infl; 227. 


verich of the fact, and leave the Judgment 
of the Law to the Court. And therefoꝛe up- 
on an Jndictment of Murder, quod felonice 
er cuſſit, &c. It the Jyry find per cuſfit tan- 
tum, pet the Verdict is god, foz rhe Judges 
ok the Court are to reſolve upon the ſpecial 
matter, whether it was telonice, and fa 
Murder, 02 not. li. 9. 69. And ik the Court 
adjudge it Murder, then the Jurors in the 
concluon of their Verdict, find the Felon 
Ecce guilty 


pleaded, 


| It js the Office of the Jurors, to ſhew the The Office 85 
of the Jury. 
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guilty ok the murther contained in the In- 
dickment. 


Verdict find- 


Finding more 


than is in the 


and Coſt, 


A Verdict that finds part of the Jſ'tte, and 
ing part of the finding nothing foz the reſt, is inſufficient 
foz the whole, becauſe they have not tryed 
the whole Illue, wherewith they are charged; 
As if an Infozmation of intruſion, be bꝛought 
againſt one, foz intruding into a Peſſuage, 
and 100 Acres ok Land, upon the general 
Iſſue, the Jury find againſt the Defendant 
to the Land, but ſay nothing foz the Pouſe, 
this is inſufficient foz the whole, 


| I But ik the Jury give a Uerdict of the whole 
than the Iſiue. Iſſue, and of moze, &c. That which is moze, 
is Durpluſage, and ſhall not ſtap Judgment: 
foꝛ Utile per inu: ile non vitiatur, Leon. 1 part. 
66. Cro. 1 part. 130. But neceſſary in- 
cidents required by Law, the Jury may 


Pet in many Caſes , (nay almoſt in all) 
ght the Jury onght to find moze than is put in 
Iſſte, otherwiſe their Verdict is not god; 
and therefoze they are to aſſeſs Damages 
| becauſe it is parcel of their 
Charge, as a Conſequent upon the Iſſue, 
though it be not part of the Ifiuein terminis. 

li. 10. 119. | 


An Action of the Caſe on Deceit was 
bzought, koz that he ſold unto the Plat 


ntiff 
(V0 


2 2282 - mp 1 et of LMS 
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two Dren, and warranted them to be ſound z 
on not Guilty, the Jury found him Guilty 
as to one, and not Guilty to the other, and 
god; foz that the Action was founded not on 
the Contrag , but the Deceit, 3 Cro. 884. 
Gravenor and Mete. 


Jn Debt the Plaintiff declares, that he 
had Judgment againſt Baron and Feme foz 
a Debt of the Wives, dum ſola, &c. that 
they were in Crecution , and ſuffered to 
Cſcape, the Jury found the Pusband only 
in Execution and Elcaped, and Judgment 
koz the Plaintiff. Roberts verſus Herbert, 
Hill. I2, Car. 2. 8 B. 
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So in Trelpals againſt two, one comes, Damages by 
and pleads Net guilty, and is found guilty, — Ia- 
In this caſe , the firſt Inqueſt ſhall aſlels . 


damages foz the whole Treſpals, by both 
Dekendants; and akterwards, the other 
comer, and pleads Not guilty, and is found 


guilep: The finding of Damages by the 


firſt Inqueſt, to which he was not party,ſhall 
bfnd him; and therefo2e if the Damages are 


outragious, and exceſſive , the Defendant Attaint. 


in the laſt Engueſt, ſhall have an Attaint. 
li. 10. 119. 


Do in Treſpaſs, Quare clauſum fregit, if 
Iſſue be jopned upon a Feoffment , and the 
Jury give outragious Damages, An Attaint 
lies; fox the inquiry of Damages is confe- 

5 Ccc 2 quent 
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mages by 
e firſt In- 
queſt. 


Several Da- 
mages. 

Vide Devant 
—_— 
8 
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guent and dependant upon the Iſſite , any 
parcel of their charge, lbidew. 


Jn the 11th Repozt, fo, 5. Jt was reſol- 
ved, That in Treſpaſs againſt two, where 
one comes and appears, &c. againſt whom 
the Plaintiff declares with a ſimul Cum, &c. 
who pleads and is found guilty, and Dama⸗ 
ges aſſeſſed by the Enqueſt, and afterwards 
the other comes and pleads, and is found 
guilty ; The Defendant which pleaded laft, 
{all be charged with the Damages taxed by 
the firſt Inqueſt ; fo2 the Treſpaſs which the 
Plaintiff had made joynt by his Wzit , and 
Count, and done at one time, cannot be le- 
vered by the lurors ; ik they find the Trel⸗ 
paſs to be done by all, at one and the ſame 
time as the Plaintiff declared. 2 


Do in the Treſpaſs againſt divers Deken⸗ 
dante, if they plead not guilty, oz ſeveral 
Pleas, and the Jury find foz the Plaintiff 
in all, the Jurors cannot aſſeſs ſeverat Da- 
mages again the Defendants , becauſe all 
is but one Treſpaſs, and made joynt by the 
Plaintiff, by his Mzit and Count, And 
although that one of them was moze mali⸗ 
cious, and de facto, did moze and greater 
wꝛong than the others, pet all came to do 
an unlawful act, and were of one party, lo 
that the act of one, is the act of all, of the 
ſame party being pzeſent. But in Treſpaſs 
againlf two, if the Jurors find one guilty, 
e "I 
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at ane time, and the other at another time, 
there ſeveral Damages may be taxed. But 
ifthe Plaintiff bzing an Action of Trefpaſs 
againſt two, and declare upon a ſeveral Treſl- 
paſs, his Action ſhall abate. And this is the 
diverſity between the finding of the Jury, and 
the confeſſion of the party. 


And in Treſpaſs, where the Defendants 
plead ſeveral Pleas, all cryable by one Jury, 
and they findgenerally foz the Plaintiff, the 
Jurors cannot ſever the Damages; if they 
do, their Verdict is vicious. 


Eut in Treſpaſs againſt two, where one Judgment de 
appears, and pleads not guilty to a Decla- — 
ration againſt him, with a ſimul Cum, &cc. Aunpnit. 


and afterwards the other appears, and pleads 
not guilty to a Declaration againſt him alſo, 
with a fimul Cum, &c. Whereupou two 
Venire fac. iſſue out, and one Iſſue tryed after 
the other, and ſeveral Damages aſſeſſed ; in 
judgment of the Labs, the ſeveral Jurics give 
one Verdict, all at one time, and the Plain- 
tiff hath his Clectiou to have judgment de me- 
lioribus dampnis, by any of the Inqueſts. 
And this ſhall bind all, but fiat nifi una 
Executic, . 


It is a Paxim, That in every caſe where Damages. 


an Inqueſt is taken by the Mile of the parties, 
by the ſame Inqueſt ſhall damages be taxed 
foz all: And in Mich, 39 H. 6. fo, 1, In an 
Action 


C 
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Writ of In- 
quiry. 


Damages by 


queſt. 


the firſt In- 
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Action of Treſpaſs againſt many, (who 
pleaded in Barr the Term befoze) and one 
of them made default, which was Reco2ded, 
There it is reſolved by all the Court, That 
fo; ſaving ok a Diſcontinuance , a Wait of 
Enquiry of Damages ſhall be awarded; but 
none ſhall iſſue out, becauſe he ſhall be con- 
tributozp to the damages taxed by the In- 
queſt , at the Miſc of the parties, if it be 


* found fo2 the Plaintiff; and if it be found 


againſt the Plaintiff, then the TWzic of En- 
quiry ſhall iſine fozth, 


And the Reaſon wherefoze ns U2it ſhall 
iſſue out at firſt, to inquire of damages un⸗ 
til, &c. is, becauſe that if a Wit ſhould il⸗ 
ſue ont, and be executed, this is nothing but 
an Inqueſt of Oftice, and not at the Miſe 
of the parties, and pet this Inquirp (if it 
might be allowed) ought to ſerve foꝛ all the 
damages; Foz inquiry of damages, ſhall 
not be twice , and the others which have 
pleaded to Inqueſt, if the Iſſue be found 
againſt them , ſhall be chargeable to thoſe 
damages which are found by the Inqueſt of 
Office, and if they be exceſſive , they ſhall 
have no remedy, although there be no de⸗ 
fault in them; fo2 they cannot have an At- 
taint, becauſe it is but an Inqueſt of Dffice. 


But in Treſpaſs againſt two, who plead 
not guilty, &c. ſeverally, and ſeveralVenirefac. 
awarded. The Inqueſt which firſt paſſes, ſhatf 

| _ allels 
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aſſeſs damages koꝛ all, and the ſecond Inqueſt 
ought not to aſſeſs damages at all, but that 
Defendant ſhall be contributozp tothe dama- 
ges aſſeſſed by the firſt Jury, notwithſtand- 
ing he is not party to it; pet if theſe dama- 
ges be exceſſive, he ſhall have an Attaint, 
(becauſe though he is a ſtranger to the Iſſue, 
pet in Law, he is pꝛivy in Charge.) And fo 
no damage oz milchiet can accrue to him in 
this Cale, 


Now let us ſie, when ſomething is left Verdi&, when 
out of the Uerdict which the Jury ought to to be ſupplied, 
have inquired ok, whether it may be ſupplied 2 
by matter ex poſt facto; and how: And fox W ; 
this, know, that if damages be left out of a vide hic. 

 Uerdict, this omiſſion cannot be ſupplied, cp. 6. 
by Wiit of Inquirp of damages: foz this 
would p2event the Defendant of his Keme- 
dyby Atcaint, which would be very miſchte- 
vaus ; fo then ſich omiſſion might be on 
purpoſe, todcp2ive the Plaintiff of his At- 
taint, li. 10. 119. 


And the Rule is, That when the Court 
ex efñcio, ough- to inguire of any thing, ups 
on which no Attaint lies, There the omiſ- 
ſion of this, may be ſupplyed by a zit of 
I::quiry of damages; as in a Quare impedir, 
if the Jury omit to enquire of theſe 4 things, 
that is to ſay, de plenitudine, ex cujas pre- 
ſcncatione , ſi tempus ſemeſtie tranſicrit, and 
the value of the Church per annum, _ 
tre 


Verdi& ſet a- 
fide, becauſe 
the damages 


aſide in part. 
For inſuffici- 


Declaration. 
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the Plaintiff may have a Wait to inquire of 
theſe points; Dyer 241. 260. becauſe of theſe 
no Attaint lies, as it is holden in 11 H. 4. 
80. becauſe that as to theſe, the Inquelt is 
but of Office. But in all caſes, where any 
point is omitted, whereof on Attaint lpeth, 
there this ſhall not be ſupplyed by U2it of 
Inquiry, upon which no Atcaint lyeth. And 
thcrefoze in Detinue, if the Jury find Dama⸗ 
ges and Coff, and no value , as they ought, 
this hall not be ſupplyed by W21t ol Inquiry 
of damages, foz the Reaſon afozeſaid. Ib. Et 
ſic in ſimilibus. 


But how then: What, ſhall the Plaintiff 
loſe the benefit of his Uerdict, becauſe the 
Jury aſleffed no damages, (oz did infuffiti- 
ently afleſs them) ? Tertes in ſuch Cafes 
where damages only are to be recovered, he 
mult looſe the whole benefit of his Verdict; 
but where any thing elle is to be recovered, 
beſides damages; as in Debt, Ejectment, &c. 
he may releaſe his damages, aud have Judg⸗ 
ment upon his Verdict as to the teſt, And 
ſo where damages are to be recovered, if part 
of them are aſſeſſed inſufficiently , and part 
well, he map have Judgment foz thoſe dama⸗ 
ges well aſſeſſed. And oftentimes the ins 
[ufficiency of the Declaration ſhall let aſide 
the Verdict as if an Actien upon the Cafe 
be bzought upon two pzomiſes , and one of 
them be inſufficiently laid, and the Verdict 
give intire damages, this ts naught — os 
whole; 


. 


wt... 


Segen oY», re mars ens 
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whole: But if the Pani had been ſeve- | 
rally aſſeſſed upon the ſeveral p2zomiſes.then | 
te ett Lain would 


4 — 


ave Cod. | 


An the 11th Repozt, fo. 56. March bought 
a  Wzit ok Annuity againſt Bencham ; 
and the parties diltended to tue, which 
was tryed foz the Plaintiff , and the Artera⸗ 
ges found, 8&c, But the Juro2s did not al⸗ 


he Verdict as.to the pꝛomi 


ſeſs any damages, dz Coſt which Uervic - 


was inſufficient, and could ndt be ſiipplyed 


375 


by Wit of Inquiry of damages: wherefoze Releaſe of da- 


the Plaintiff releaſed his damages, and coſts 


mages where 
none were af- 


and upon this had Judgment! apon which lea. 


the Defendant bzought a Wait of Error, and 
aſſigned the Grroz afozeſaid', feil. the inſuf- 


ciencp of the Uerdic 3, ſed Judicium affirma-. 


tur, becauſe the Plaintiff hav releaſed his 
damages and colts ,. which is foz the bcnefi 
of the Defendant: | | 


In Detinue of Charters, 02 non detiner; 
Uerdia fo the Plaintiff, and Damages, but 
the Jury did not find the value ok rhe Devs, 
and a Mit of Inquiiry was awarded to that 
purpoſe aud returned, and ruled gon; and 
by T wilden, Juſt, Debt againſt Executoz 
who pleads plene, &c. and it's found againſt 
him, and the Jury give no damages, that 
can't be aided by Mit of Ynquiry. Burton 
ver ſus Robigſen. Paſch, 17 Car. 2:B, R. 
, 9 * 


D An 


50 - | TOW 
Releaſe of da- Jt Dyer 22 Eli, 369% 370. In a' Wi 


mages where 
they were not 
well aſſefled. 
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of Ejectione Cuſtodiæ tetræ & hætedis, the 
Juro2s alſeſſed damages intitely, which was 
inſufficient ; foz it lap not foꝛ the Heir, yet 
the Plaintiff releaſed his damages, and had 
Judgment fo2 the Land: And Note, that in- 
ſufficient aſſeſstient of damages, and no aſſcſ- 
ſing, is all one. 


Damages and The Titty düght to affefs no moze dama⸗ 


Coſts. 


More damages 


ges pro injuria illara , than the Plaintiff de- 


 clares foz : But they may alſels fo much, 
and mozeover give coſt, Which is called Ex- 


penſæ litis 3 though in the pzoper and gene- 
"ve en Dampnum , alſo compꝛe⸗ 
hends Colts of Suit, as the Entry recitin 
both damages and colts , well affirms, ſci 
Quæ dampna. intoto ſe attingunt cum, &c. 


But if the Jurp bb aſfefs moze damages 


than the Plain- then the Plaintiff declares f63, the Plaintiff 


tiff declares- 


for. 


Damages re- 
mMlrted, 


map remit the overplus,and p2ay Judgment 
foz the reſidue,as in the rothRepd2c,fol. x 15. 
in Treſpaſs the Plaintiff declared ad damp- 
num, &cc. 40 l. at the tryal the Jury aſfeſ- 
Ted damages occaſione tranfgretlionis pr dict. 
ad 49 J. and fo cots of Suit 20 8. upon which 


Uerdid, the Plaintiff at the day in Bank, re- 


mitted 9 1. parcel of the ſaid 491. afſeſſzb 


foz damages, and pzayed Judgement fo2 40 1. 


(to which damage be had counted) with in⸗ 
creaſe of coſts ot. ſuit, and had 9 1. de Incre- 


mento, added by the Court, which in all 


mounted 


. dS . T a RX r e mn e 


amgjgncey to 50 l. and hay hi! ent ace 
co2dingly ; upon which, a 8 lit of Ercoz 
was b2ought,,and the Judgment affitmed. 


322 


Foz as in real Adions the Demandant 

Hall not count to Damages, &c. becauſe 

it is incertain ta what ſum the damages wil! 

amount, by reaſon he is ta recover damages 

pendant le hriete; ſo in the tale of Colts, he 

Gall recover fon the exyences depending the 

ſuit, which heinz uncertain, rannat. be com 

mehended in che Count , becauſe.the Count 

extends to damages paſt, and not to expences : 
of Suit. Foz in perſonal Agions, he counts Damages in 


to damages, becauſe he ſhall recover dama⸗ — 


ges onlp kez che waang dane, . hefoze the 
nit brought, aud ſhall not recover dama- 
ges fo2 anyghing , pendant le hrieſe. But 
in real Adions.the Demandant never counts 
ta damage g, becauſe he is to recover dama- 
ges alſo, pendant le briefe, which are in- 

certain, -—_ | 


| 
4 
be Jury map if they will, afſeſs the da · Damages and | 
mages and cos el elk togecher „without Cofis intirely ö 
making anp diſtinction, 18 E. 4. 23. But a ſſeſſea. 5 
then they muſt not aſſels moze damages and 
colts, than the damages are, which the 
Plaintiff counts to; foz if they do, the 
Plaintiff ſhall recover only ſo much as he 
hath declared foz, without any increaſe of 
colt, becauſe the Court cannot diſtinguiſh 


how much they intended foz colt , and how 
much fo2 damages. Dod 2 ' As 


— — — — 
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As in 1 fl. J. 16.17. One Harrel b1difhihi 
a UWNzit of Treſpaſs, and counted to his v8- 


mage 20 marks; the Def-ndsar. pleadey Mot 


Uerdic was held to be god fo2 20 marks, and 
void fo2 che reſidue, becauſe it doth not Wps 
pear how much! was intended fo2 damaJſes, 
and how much foz coſts, ſo that there m 

e moze damages than the Plaintiff declare 
02, 02 Its, and fo the Court knows not 
how to facreafe the coſt 3 wobetefdie he (hall 
gave Judgment but foz 20 marks, by reaſon 


_ Where a ſpecial Uerdic is not encred ac 
cozding to the "Notes, the Recozd map be 
amenved, and made agre wich the Notes 
at any time, though it be 3 o2 4, &c. Terms 
after it is entred. lib. 4. 52. lib. 8. 162. Ci. 


, 


I part. 145, © £314 TID. 


= the Cale pf Turngr and Thalgate, Mich, 

1658. B. R. It was ſaid per Cur That Tpe- 
tal Verdicts may be amended by the Notos, 
but the Notes cannot be amended oz inlarg- 
ed by any Averment oz Affidayit, foz that 
were to find a Werdict by the Court. Pet in 
tbat Cale, where the Notes were, that the 
Judgment, &c. was vacated pro ut per Rule, 
the Uerdtct was amended, vatated per Cur' 
pro ut per Rule; foz ſo is implied in the 


Lobes. oy 


* 


Fad 


As oa a6 wD4 a. nnd. EC oem , ,, aca. a. r RE. At 


as% % > % "<< & * - am. a. At Ps” 


Tryals per Pais. 

- Dee-a Uerdic amended by the: Notes at- 
ter Judgment and Erro; Wende: Kolls. 
1 part. en 82. 


* 1 


If the matter and \ ſubſtance of the Iſſue porm. 
be found , it is ſufficient 3 fo2 p2ecice fozms Hob. 54. 


are not required by Law in ſpecial Uerdicte, 
(which are the finding of Lay-men) as in 
Pleadiugs, which are made by wen learned 
in the Law; and therefoze incendinent. in 
mäanp Cales (all help a ſpecial/ Merdick, as 
muth as a Teſtament, Arditrament, &c; 
And herefoꝛe be which makes Deputy, 
ought to do it hn Eſcript; but when the Jury 
fin generally, that A. was Deputy to B. 

all neceſſary incidents are found by this; and 
upon the matter they find, chat he was made 
Deputy by De&d,becaule it dach tantamount. 

lib. 9. 51. And in the 5th Kepozt, Goodale's 
Cale. It was. reſolved, That all matters 
in a ſpecial Medic. thall be intended, and 
fupp]yed, | but vnly that which the Jury refer 
mor Conſideration of the Court. | 


In all Caſes where the Jury find the mat Ill concluſion; 


ter committed to their charge, at large, and 
vet moze conclude againſt Law, the Ugrdic 


is god, and the concluſion ill. li. 4. 42. and More 10g. 
the Judges of the Law will give Judgment 259 


upon the ſpecialmatter.acco2ding; to che Law, 
without having regard to the concluſion of the 
Jury, who ought not to take upon them 
Judgment of the Law, li. 11, 10. Vide De- 
vant. Where 


| 


As general as 
the Narr. 


Quoad Reſi- 
duum, Incer- 
tain. 


_—_ 
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- Where che Declaration in Treſpaſs is 
Cum aliquibus averiis, at a number uncertain, 
and the Uerdic is as general as the Decla⸗ 
ration, cum aliquibus averiis, there the Uer- 
diet is god.  Cro: 2. part; . q 
An Ejectione Geme, where the Plaintiff de- 
clared of a Pefſuage, aud 300 Acres of Pa- 
Kure in D. per nomina, of che Paunoz of 


Moakhall, and five Cloſes per nomina, &c. 


upon Not guilty, the Jury gabe a ſpecigl Wer- 
dict, viz: quoad four Cloſes'sf Paſture, on- 
taining by Eſtimation 2000 Acres of Pa- 
ſure, chat the Dekendant was Not guilty; 


Quoid #t$daum ; they faund matter in Law; 
And it was moved by 'Yetverton, That this 


Uerdict was imperfect in all; Foz when.che 
Jury find that the Defendant was Not gyilty 
of four Coles af Paſture, containing vᷣyeſti⸗ 


mation, 2000 Acres of Paſture, it is incer- 


tain, and doch not appear of hom much they 
acquit him. Aud then, when they find quoaã 
reſiduum tne ſpecial. matter, it is incertain 
what that Reſidue is, ſo there cannot be any 
Judgment given; and ok that Opinion was 
all the Court, whereſo20:they awarded a 
Venire facias de novo, tg tryithat Aſſue Cre, 
2 part. 113. 25 * ! 2 


Ejectione firmæ of 30 Acres.of Land in D. 
and 8. The Defendant was found guilty of 
10 Acres, and Quoad Reſiduum not guilty 3 
and it was moved in arreſt of * 

at 


1 1 r 


— 243 - ad a a « A 
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That it is untettäin in which of the Mills 

this Land lay: and cherefoze no Jurgment 

tun de given ſed non allocatur,, aud it was 
adjitbged- fox the Plaintiff; koz the Sheriff 

Hall take his Infoznarion from the parcy.fo2 

what ten Acres the Uerdic> was, Cra. laſt 

part. 465. diverſitas a pparet. Fn. 


Where the Jury find Circuniſtances upon Circumſtan- 
un Evidence given, to incite them to find << 
ktaud &c. yet the lame is not ſafficient mat⸗ 
tet upon which the Court tan judge the lame 
fs be fraud, &c. Brownlow 2. part. 187. 

Pede in many Caſes, the Jury map find Cir- 
cumſtances and pzeſumptions , upon which 

the Court oirgcht- to judge: As to find that 

ſhe Husband deli veted Cds de viſed by the | 
Wife. Upon this, the Court adfudged chat More 192. 
the Husband allented tothe deviſe at ficft, 


Where a Uerdict is certainly given at the Poſtea amend- 
Tepal , and: ukcercainly returned bp the ed, how. 
Clerk of the Aﬀlizes, &c. The Poſſea map 
be amended; upon the Judges certifying rhe 
rriith How che Uerdict was given. Cro. x, 
par? 3 38. ö | 


In many Cales n Uerdict may make an fl in plea, mace 
Plea. oz Iſſue god. As in 'an Action fo? good by ver- 
Wozds, Thou walt perjuted, and haſt much did. 
to anſwer for it before God; Exteption after 
Uerdict fo2 the Plaintiff, in arreſt of Judg- 
ment: Foz that it is not laid in the Declas 
ration, 


Tryals per paF. 
ratidn, that he lpake the words in auditu 
complurimorum, 92 of anp one. accozding to 
the uſual fozm t ſed non allocatur; fo, being 
found by the Uerdic that he ſpake them, it 
is not material, although he doth not lap, in 
auditu plurimorum 3 whereupon it was ads 
judged fo2 the Plaintiff. Cro. 1; part. 199. 


Dit Cro; laſt part. 116, Where the Barr 
was ill, becanſe no place of payment was 
alledged; pet the payment being kound bp 
Uerdict, it was adjudges well enough; fo2 a 
payment in one place, is a papment in all 
places. 31208 


Treſpaſs by Baron ànd feme de clauſo fra- 
to, of the Barons, And fo; the battery ot 
the feme, ad dampnum ipſorum, the Defens- 
dant, Quoad the Clauſum fregit, - pleaded 
Not guilay, Quoad the Battery juſtifies. And 


dz the firſt: Iſſue, it was found fo2 the Des 


Baron & Feme. 


fendant: And foꝛ the lecond, fo2 the Plain⸗ 
tiff, and now moved in arreſt of Judgment, 
that the Declaration is not good, becauſe the 
Baron joyus the ferre with him in Treſpaſs 
de clauſo ſracto of the Barons, which ought 
not to be; But fo2 the Battery of the feine; 


they map jopn, whereto all the Court a- 


greed; But it was moved, That in regard it 


-**- did was found againſt the Plaintiffs fox this It⸗ 


Jliue is found againſt the Defendant, koi 


due; in which they cught not to jopn, and 


the Defendant is thereof acquitted, and the 


that 
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thut part wherein they ducht to opt This 
Verdict hath niche the 'Decl, | 

that part which is ill, and is Joop fo: the re. 
ſidite. As in 9 E. 4.5t, Lretpaſsby Baron 
and Feme;fo2 the N of dad? Ebe De 
fenvant pleadey Not puilty, and kund gulltp, 
and vamages affefſed f62 the Battery bt the 
Baron, by its fel, and fo2 the Baccety of 
the Feme by its ſeff, and Judgnieut was gi⸗ 
ven foz the damages fo2 the battery ok the 


ſeme, and the Writ abated fo2” the reſibue. 


(And ok that Opinion was Lea, Chief Juſtice, 
and Doderidge al. contra.) And'the ſame 
Law J conceive, if the Jury had found the 


Dekendant Not guilty of the bätterp to the panere Re⸗ 


353 


k * 


Declaration fo 


Husband, but guilty tothe Mike. Oro. 2: ports, 338. 


part. 655. 
Rochel and his Wiſe; brought zn Ackion 


— 
— 


of Treſpaſs and Aſſault in the Exchequer, Roche! and his 
Hill. 1659. againſt Steel, and others, who Wife againſt 


pleaded Not guilcy , and the Verdict found S 


Steel guilty of the Battery to the Wife; but 
found nothing concerning the Pusband, 
. Wherefoze Judgment was ffayd 3 but the 
Barons held, That if the Jury had found the 
Defendants not gutlep, as to the Pysband, 
then the Aer dict had helped the Declaration, 
and the Plaintiff ſhould have had Judgment 


fox the Damages, fox the Battery of the 


Wife, 


The Jurp map find anp thing that mas be of what a Ver. 


Gee given dict may be. 
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ven in pip 
Plo. com ar. FF et — 


ment. T 
nty., 02 + pete z "to 


de 450 ——. befoze. Hob. 227. And 
ok thoſe things they ought. to have Conu- 
ſance, they. ag to have. .Conuſance. alſo, of 
all Juci nts, and dependants thereupon; - 


— to2 an Intident is a ching neceſſarily depend⸗ 
ing upon Mather. Co. Littleton 227. b. 


How conſtru- RE the Werdic may by any. ways be con- 


* ep pa 8. g conſtruction to voltroy | it, ought 
— to 
r If one af the Jury be Outlawed when the 
| Uerdict is found, the Uerdic is not ** but 
may be reverſed by Erroz. 


In a ſpecial Uerdict the caſe in Fac muſt 
be found clear to a Common. intent without 
Cquivocation. Vaughan's Reports 78. 


— If the Jury coll 9 the Contents of a 
* Deed, aud alſo find: t .Ded.in hæc verba, 
the Court is ugt to Judge, upon their Colle- 


&>jon, but upon the Deed. it ſelf. The Jury 


map. find the Contents, of a Deed 02 Will 
pꝛoved by Witneſles, Ibidem. 


Common. Treſpaſs fo) diſturbing him of his Com⸗ 
mon belonging to 100 Acres. and the Jury 
find Common fox 50. this is fo the Plain⸗ 
tiff; otherwiſe. upon an Avoury, oz, Quod 


permittat, 


{lege tas ok <4 we | 


los Anh. books %. a to dS 4. Whh Ya a. a i ac rd. 


I wee Hd a a aS. = % 


_ ta—@—_< _ £4 _"c<4<4 aac 
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IT7 4 iht. 1 
"the 258 fo; Dam! 4 
"hay ng * 


S 3 


If the her a unte er the If — Nan > 


be found, it is ſufficient, though tt be again 

the Letter of the Illue. 45 l dhe fk, In. — ne othe 
ſtitutes, fo. 114. b. A Modus deci imandi 8 ſubſtance is 
alledgod by p2elcription tac dut ok mind, found. 

foz Zythes of Lambs: And Iſne 

joyned. Aud the Jury font, 0 t befoz 


prob gr; years, chen faſt paſt, there 1 0 beute re £ 4 
re cription.* | 


3 17 aud that fi 11 755 55 
pears, he a cle, 
e 155 ue Was 

þ weeds err 15 926 pꝛe⸗ 


n was ge 
0 tion, TL 20 1 0 (Cath 
That the party by pay 1 ip 1 


in ſpecie , had waved the pzeſrriptton”, 64 
cuſtom. But it was adju (Ou the lain- 
tiff, fox albeit, the modus dEtiiariti'Yav not 
paid by the pace of twenty nc the 
riptiou being, found, che Mbſtgnce of che 
luc is is found foz the Plaintiff, 


An Aſſiiſe of Darreig Pick oh ſt, ik che nn 
Plaintiff alledge the abap bauch 0 1 Church 
by p2ivation, and the Jury find the voydance 
by death, the Plaintiff ſhall habe Judgment; 
foz the manner of voydance js not the title of 
the Plaintiff, but the voydautk is the matter. 


1 Inftit, 282. 
Eee 2 At 


wh - 6 K 
A 
\ 4 
| Z 8 
. % 


Aa | 
anten, Abe ag 17 
Deprivation, ſeas his jo he Dan depꝛi ed dim as 


* 
7 —.— _ is * — and it is kdun 
3 that he depzined him as Patran, the Dadi- 
. 1 Rar al be ſtd edt for . 
ay beine of the matter. w. 


be Lege Tovenants wich rhe 1ehs;! 
not to Tut d wu anp Tres, &c. aud binds 
bimtelk in à Fond of 40 paunde, fo2 the per⸗ 
Mt au e . of, Topenants. Phe Leſſee cut 
| A the Leſs! bzingech an, A- 
Debt 1 05 5 the l and * 
cut down 20 Tit 
NY ; any he Jury ny 
tut pomn ten; aa all | 


7 
e 


e Plaintiff: > fofficient mart 
Thar f6 N 102 he thi 


2 hg r Paige 


1 


preach of 20. 


down for 10, 1 


Int, to fo; 
Fond, * 


gs: 995 hotos in Crinijopl Cauſes : 
Fon if A; A pealed , oz jndic?d of Put⸗ 
der, viz. that he ot malice pꝛepented killed ], 
A:pleadeth t at he is not guilty Modo & fog: 
Tndi&tment of * 2 the Jory — — Bi t 
Murder, and Qyulip-of Pan-flaughter without-malice p2e- 
— finds- penled, ny qul the killing of ). Erbe * 
anſlaughter. 
ter, and bing: E. pꝛepenlep is but a Fire 
ſtance, 153 Om. 101. 


And generallp where 835 & 1 a 
not of the lubſtance of the Iſcae, but wo2ds, o! 
foꝛm 0 


Modq Cr. forma, * 


T _— Pais. 
m there it. 
ba ro ure le Aan 7: Is G. 
As if a man ing a wait of, Entry in 
Wh proviſo, of; the per x woe by the 
nant to nheritance, and 
i Ar ooo dp eg q , and 
the Tenant ſaith, that he did not lien in 
Maunct, as the Demandant hach declared, 
and upon this. Fey tre at Iſſue, and. it is 
foirnd by Aerdick, that the Tenans aliened 
in tall. oz foz, term ok another mans life. 


The Demanpant wall recover, pet the Alle⸗ 


vation was not in manner as the Wemandant 
hath declared, Littleton, Sect. 483. 


. Alla iß there be, Lozd, and Tenant, and 
the Tenaut.hold, bf, che Lozd by fealty only, 
and the 'L03d diſtrain the Tenant fo2 Rent, 
apd the Tenant baingeth a Wig of Trel. 
R DIG L0eh: 1 foꝛ his Cattel ſo ta- 

ken, a Lozd, pl ead that the Tenant 


cenh » though- the Uerdict 


zur 


. 
a, -+ 


Treſpats by 


the Ti 


* Fo 155 1277 and certain Rent, and Lord. 


a en cee to difirain, &c. 
gent of the Wit bought 
him 15 Fo 1:8 axis, : And the 

er laith, Feen of him, in 
1 765 as he 1 70 and upan chis, they 
1 at Iſſue. And + 15 Wo by Uerdis, that 

1 eth of wy up fealtp onlp, in this caſe 
the Tzic ſhall abate , and pet he doch not 
hold of him, in manner as the L62d hath 
lo; Noz the matter of the Iſſue is, 1 * 
ther 


14 


80 


againſt roo 


he holderh of him, although! 1 
viſtrain, the Tenant foz other ſervices which 
he Ao 4 'not to have, pet fuch Wir of 
78 vi E aft, 9 2 8 not 
5 L020, bac ſhalf . Little- 


|” The vad Allo n 8 2 of Cuts foy Battery 
| may kind the gy 7e Goovy earriep awry, if rhe Defenvane 
— — plead not guilty, in manner as the Plaintiff 
Treſpaſsar a- fuppole, and it is found that the Defenvant 


place. day, then the Plaintiff ſuppole, per he hall 
recover. 


Conſpiracy. So- the Jury may find the 'Confpirac at 
_ morhet day, ko the dap t prep £ 


Batter, In Battery if the Defenvanic utile a at 
- -- .- another day with a Traverſe Va ag 
he may be found guilty ar another vay. 


Sn aſſalt De- J che Defendant by this Pita arias 
meſn, the Plaintiff in the day, pear, and place, 

the Plainti NY, De ſon tort demeiſi fans 
ties cauſe,” Deferidatit'pzove an At⸗ 
ſault by the Plone rhe Pt tho'Plainciff (alk 
not gibe in Evidence' à Battery at. ano- 
ther 4 Rolls. tit. Tryal. 687, Vi de- 
vant. cap. . 


And lo in many other cafes thele vn 
cl 


, notherdayor is guilty in another Town, dz at another 


EF.” 0 Tryals per- Pais. = |, 
ſcil. in manner as the Demandant or the 
Plaintiff hath. ſuppoſed , do not. make any 
matter of ſybſtance of the Iſſue. Littleton. 

& & 485. | 


And 'tis a Rule, That where the Iſſac ta- H forme, * 
ken,goeth co the point of the Wit oz Action, ben words of 
there Modo & forma are but wozds of foym, 
as in the caſes afozeſaid. 


But when a Collateral point in pleading —— of ſub- 
 istraverſed, as it a Feoffment be alledged p. fond muſt 
And it is found the Feoffment of one, there 

Modo & forma; is material; D if a Feoff- So in non af 
ment be pleaded by Deed, and it is traverſed {72 mad & 
Abſque hoc quod feoffavit , Modo & forma, — af: | 
upon this Collateral iſſue , Modo & forma 1 , there 
are ſo eſſential,” as the Jury cannat find 71949 & forma, 


8 5 1 — were not ma- 
a et without Died. Co. Little- g. 4 
en, 282. when the A- 


ction is upon 
But here is a diverſity to be obſerved, That a Collateral 

Abeit the Iſſue be upon a Collateral point, Promise. 

vet if by the finding of part of the Iſſue, it 

ſhall appear to the Court, that no ſuch A⸗ 

ction lyeth fog the Plaintiff, no moze than if 

the whole had been found, there Modo & for- Treſpaſs Dua 

ma, are but wozds of fo2m, as in the-afoze- re v2 & arms, 

ſaid caſe of the Loꝛd and 2 — lies not againſt 

appears; faq it was all one, whether the 0. 

—_—_ held by fealty only, oz by fealty Os 

and Rent, becaule if either was true, che Te⸗ out cauſe. 

nant 


the Lord ſor 


20 r hi. per AE 
| nant tould habe no Trefſpas;” Oijare vj & 
arwis, agathft the Lo2v in that rale, by the 
Statute of Marlbridge. cap. 3. Vide bir 
Devant. 


Jory cannot Alter the Verdict reco2ded , the Jury can- 
ary from not varyfrom it, but bekoze it is retozbep, 
| _ Verdict, they may vary from the firſt offer of their 
when It 15 re. Verdict. And that Verdict which is retoꝛdtd 
ſhall ſtand. 1 Inſt, 227, Plo. Com. 212. 


There' is alle a verdict given in open 
Open Verdi Court, and a p2zivy Verdi& given out bf 
and privy Ver- Court, befoꝛe any of the Judges of the Court, 
dict. ſo called, becauſe it ought to be kept ſecret, 
and p2ivy from'cach of the parties, befoze ir 
' be affirmed in Court. 


The Jury may Wecauſe the Jury map vary from their 
vary from a pꝛivate Verdict, as if that find fo2 the Plain- 
private Ver- tiff, the open Verdict may be foz the Defeu⸗ 
bit. dant, and this ſhall Rand, and the private 
Verdict ſhall not be deemed a Verdict; fo? 
the Tury are charged openlp in Court, and 
in Court their Verdict onght to be received, 
and this which they pꝛonounce openly in 
Court, ſhall be adjudged their, Verdict, 


08 And although it is uſual* to take the 
a Verdict ſecretly, when the Jurors are 
ö agreed, pet this is not ok neceſſity ok Law, 
0 but of courteſie of Law fo2 the eafe of 
-- the Jurors; and in this cafe ; their m_ 
2 al 


eG © > iG£©T . io td oo an > Ow Am... am we 
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ſhall not be their Verdict, till it is open: 
ly ponotinced in the Court; fo2. when 
they come in the Court, the Plaiatiff ſhall be 
demanded, and then may be non-ſuited : Bur 
when they give their Verdict ſecretly , the 
Plaintiff is not demandable, no2 can be then 
non-ſuited, but he may be non-ſuited, when 
the Verdict of right ought to be rendzed. Er- 
g0, the fo2ce is in the giving of the Verdict 
in the Court, and not elſewhete. 


And alſo in the Court it ſelf, if they p20- Bro. 
nonnce their Verdict, they way change it, dict. 12. 


if they be miſtaken, oꝛ it be not full in Law, 
62 ko; ſome other reaſonable cauſe immedi⸗ 
ately perceived. @Zhcrefo:e if thep map va- 
ry, and contravic their firſt Verdict given in 
open Court. A fortiori upon better adviſe- 
ment, they map do lo when their firſt Verd. 
was given out of Court, and they not diſ- 
charged; foz they be in the Cuſtody of the 
Bailp, till they be diſcharged in Toure, Plo: 
Com. 211, More 33. 


The Jury having once given their Verdict, Jury ſhatl give 


although it be imperfect,ſhall never be ſwon 
again upon the ſame Iſſue (unlels it be in 
caſe of Alſiſe, when the party is to recover 
by view ok the Jurors). But there mult be 
a Venire facias de novo. Cro. 2. Pit. 210, 


bur one Ver- 


Ik a verdict be god in part, and naught verdict 906d 
in another part, it ſhall and in part, and a in Patt: 


kk new 


| —_ Tryals per Pais. | = 
new Inqueſt fhafl be fo2 the ref. Bro. tic, 
Verdict. 89. 


What permit- Foz the Jurics direction in their Verdict, 
red in Plead- greater liberty is permitted in pleading a 
ing for the Ju- matter doubtful in Lam; foz, a Traverſe 
in their Ver. (f02 this Reaſon) may be omitted. As in 
dic. debt againſt an Crecutoz , It is a god plea 
to lap, Adminifkration was committed to 
him, and therekoze he would be named Ad- 
miniſtrator, and not Cxecuto2, without tra- 
verſing that he is not Crecutoy 3. foz the lay⸗ 
people know no difference, between one ad- 
miniſtrating as Executoꝛ, and one admini⸗ 


ſtrating as Adminiſtratoz, 9 E. 4. 33. 


Foz this Reaſon likewile, the ſpecial 
matter may be pleaded together with the ge- 
neral Iſſue, &c, As that the Obligation put 
in ſuit, was ſealed by bim, and delivered to 

A Special non A. to keep till cexcain Indentures were made 
eſt faltum. het wen the Plaintiff aud him; befoze which 
Indentures made, the Plzintiff tok the Ob⸗ 
ligation out of the poſſeſſion, of A. ſo is not 
his Deed. This is god, and yet by this ge⸗ 
Where the I, neral concluſton., the matter pꝛecedent ſhall 
ſue upona-col- not be waved, foz it were perillous to put the 


— 2 ſpecial matter in the mouth of Lay-people. 


foreign Coun- 9 H. 6. 38. 

ty, Hundred, | 

Gr. where the Damages. * In Treſpaſs,if a Keleaſe be 

— _ pleaded in a Fozeign County, and tryed there 

de tryed. koz the Plainciff, there alſo ſhall — 
| allefled 
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aſſeſſed by the ſame Jurp. Foz where the 21 A 14. 
pincipat is tryed, there alſo ſhall the Actella · 

ry and incidents be inquired of. A need uſe 

no other inſtances to illuſtrate this, than the 

caſe aboveſaid. 


They map find a Condition to defeat a What things 
Freehold of Land, although it be not pleaded z a Jury may 
but of things in grant, they muſt allo find 
the Ded of the Condition. 


Upon Traverſe of a Leaſe Modo & forma, 
the Jury map find a Leaſe of another date, Mido & forma 
although the date be miſtaken in the Plead- 
ing, but not a Leaſe made by another, than 
from whom was pleaded 3 foz this is out of 
the iſſue in matter and fozm. 


Im an Aſſiſe of Rent , the Jury may find Rent. 
thac the Rent was granted with an Atturn- 
ment, although no ſpecialty be Hewed, 


A Fine oz Recovery map be found by the Marter of Re- 
Jutp, without ſhewing of it under Deal. cord. 
The Jury cannot find agaiuft what is admit- 
ted by the Rerozd. 


They map find a Divozce, which is a Re- Dirorce. 
co2d in the Spiritual Court, but not by our 
Law. 


Attainder of Felony not pleaded cannot be Artainder. 
found, unleſs Sub pede figill. 26 Afl. 2. 
f k 


k 2 The 


Power. 


Waſt. 


Award. 
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Tbe Jurp is not to inquire of this which 


is agreed by the parties. 


As in Dower, if the Tenant ſays he wi 
cs always ready to render Dower, and the 


_ iſſue be if the Husband dyed ſeiſed, the Ju- 


ry is nt to inquire, if the Eſtate was dowa- 
üble!  .foz this is confeſſed, 


Tf the Dekendant doth not deny the 
Malt. but Pleads another mater, ſcilicet 
nul ticl vill lou, &c. the Jury is not to in⸗ 
quire of the Walt. but give damages although 
no Maſt be made. 

In Debt upon a Bond, with a Condition 


to perfozm an Award, and the Dekendant 


Plead Nullum fecit Arbitrium, and the Plains 
tiff reply, fecit Arbitrium, and lets it fo2th, 
and the Defendant rejoyn Nul tiel award, the 
Jury cannot find any matter dehors to make 
the Award void in Law; which doth not ap⸗ 


_ pear within the Award pleaded. As that 


the releaſe awarded would diſcharge the 


Wond of the Submiſſion, foz nothing is in 
ilſue, but whether luch an Award was made 


in fait as is alledged, neither could this 
matter be alledged by any Rejopnder ; foz 
it would have deen a departure from the 


Plea, anda Jury cannot- find that which 


would have been a departure, becauſe. out of 
their illue. Fut in this Caſe, if the Delen- 
dant would have tak advantage of it, he 


puglc to have Pleaded all this matter in his 


pi arr, 
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Barr, and not have ſaid- Nullutm fecit Arbi- 
trium; fo2 *tis a departure inthe Refoynder 


to acknowledge an Award wry was denyed 
in the Plea. 


+ In Debt fo2 205, and the Iſſue be, ſolvit How the Jury 


ought to find 
ad diem, and the Uerdic be quod debet the their Verdict, 


20 5. this is not god, becaule it is not direc and what ſhall - 


but by Arguſene. | be intended. 


In Debt upon an Obligation, if the De- 
kendant ſay, That he is a Lay- man not let⸗ 
teren, and dwas read as an Acquittanee, jew lettered. 
Et iſſint nient ſon fait, if the Jury find he 
knew what he did, and that it was a Fond, 
and he was willing to be bound, this is no 
Kod Uerdic, becauſe they ought pꝛeciſely to 
find if it was his Deed 02 not. 


Ik che Iſſue be, wherder where a Copphold 
ts granted to-th2& fo2 the lives of two, if 
he which dye ſeiſed, &c. ought by Cuſtom to Cato, 
pay. a Yeriot oz not, and the Jury find that 
Fhere- was never any ſuch Citate- granted 
in the Manno; this is not god fo the rea⸗ 
fons afo2eſaid. 


20 if the Iſſue be, if by Cuſtom an Eſtate 
taple may be granted and the Jury find, that 
it map be granted in Fee; which is greater, 
pet lis not god. 


-M Treſpaſs faz taking and cutting his Treſpaß. 
Leather, 


Battery- 


Riens per De- 


ſcent. 


Incertain. 


Ejectment. 


verdict 
cial. _— 
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Leather, if the Defendant juſtifie as x 
Searcher, and cut it fo} che better ſearch 
More {crutatorum , without any ether da- 
mage; and the Plaintiff reply, De injuria 
ſua propria Abſqz hoc, that he cut it, More 
ſcrutatorum, upon which Traverſe, iſſue is 
jopned, and the Jury find that the Defenvanc 
cut it as the Plaintiff has alledged; this is 
no god Uerdict, becauſe tis not any auſwer 
to the iſſue, but by Argument. 


In Treſpaſs and Battery in A. to find 
not guilty in A. is not god; fo; it onght to 
be generally not guilcy, 


Upon this Plea, if the Plaintiff reply 
that he hath divers Lands in D. per deſcent, 
and the Jury find he had divers Lands by de- 
ſcent, this is god, without finding what; foz tis 
not material, in regard upon this falle Plea 
a general Judgment, is to be without * 
reſpec to the Aſſets. 


Ok 5 Acres, if they find the Defendanc 
guilty in 8 pieces. de terre parcel tenemento- 
rum predict, tis a void Uerdic becauſe un- 
certain, and no Execution can be made of 
peices. 

In caſe upon non Aſſumpſit Pleaded, if 
the Jury find that the Defendant non As- 
ſumpſit; pet if two Witneſſes ſay true, en 
we find that he did Aſſume, The firſt ſhall 
ſtand fo the Defenvant , and the laſt woꝛds 
are 


-— 
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are void; and Surpluſage hell not vitiace, Surpluſage. 


Af upon a Leaſe of 20 Acres, andy the De⸗ * 

fendant plead Non dimifit, and the Jury 
find quod dimifit 10 Acres tantum, and the 
Conclusion of the Uerdic is, Et fi, ſoper to- 
tam materiam Curie videbitur quod Deſen- 
dant dimiſit 20 Acres, then they find for the 
Plaintiff; and ik wor, then foz the Deken⸗ 
dant 3 this is repugnant, and fo the Verdict 
is void in all. 


To Aſſels Damages, incertainly is void. Certain. 
As to kap we Aﬀeſs 40 l. if we mutf by 
Law, ik not then but 3 J. this is void, 


Indelitatus afſumpſit, to Alles: Damages 
occaſione debiti predicti is g oodʒ although it 
ought to be occalione non performationis, &c. 


39 Kl. ca. 11. n Logwod: by 
which he laſt 20 l. foy every Offence upon 
Not guilty, if the Jury find him Guilty foz 
uſing this againſk the Statute fo; 40 days, 
by which he loſt this is not good, bes 
cauſe he kfozfeits 20 l. fox every time, and the 
number of times do not appear. 


Ik the Jury find the words in the Tilt, 
and pet do not find the Mitl, the Uervict.is 
not good. 


It 


— = _— - — —— — 
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P 
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then find the Iſſue ccenerally, t 
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Ik they firit find the @peeial Matter, and 
he Social. 


Matter is hereby waved. 


| © Where a Spe. Ik the Jury find that J. S. was ſeiſed in 


cial Verdi& 


ſhall be good 


by Intend- 
ment. 


Will. 


Fe, and Deviſed the Land to J. D. although 
they do not find that the Land was held in 
Docage, pet this is god; fo; this ſhall. be 
intended, this being a Collateral thing, and 
this being the moſt common Tenure. 


Ik they find that he was ſeiſed and made 
bis Will in hæc verba, &c. although they 
do not find thac he Deviſed the Land as in 
the fozmer; pet this is god by intendment. 


But if a thing is left aut, and cannot be 
intended, the Uerdic-is not good. 


If the Illue be whether the Sheriff twk 
J. S. and kept him in Pꝛiſon in Execution 
{02 certain Debt and Damages by foꝛce of a 
Cap. ad Sa. and the gary find that he took 
him by fozce of an alias Cap. ad Sa, &c. al- 
though they do not find that he kept him in 
Execution fo the Debt and Damages akoze⸗ 
ſaid, accozding to the Iſſue, yet this is a 
good Special Uerdict 3. fo2 it ſhall be intends 
ed, fo2 the Conſequence is neceſſary from 
this which is found, foz he could not take 
him, but that he muſt be in Execution. 
Vide ſeveral inſtances of this. Roll. tit, 
Tryal. 697, &e. Fi 

If 


N 1 7 
Y * 
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It che Juty find that J. S. was leiſeb in 
Fe, and made his Will in hæc verba, and 
that he afterwards died; although they do 


399 


not find chat he. died. ſeiſed , pet it all be yin, 


Intended that he died ſeiſed; and ſo god, 


If they find chat A. did Bargain and Bargain and 
. Hell; &c. although they do not find any con- Sale. 


Aberation; vet this ſhall be intended. 


Do ik they find that ſuch perſons Authori- Letters Pa. | 


zati virtute lite rarum patentium dominæ E. tents, 


lizabethæ, &c. and do not find that the Le:- 
ters Patents were under the G2eat Deal, yet 
this ſhall be intended. 


' Uerdictsof Lay-men ſhall be taken acco2d- 
ing to their intent, and ned nat; fo pzeciſe 
a fozm:as in Pleadings, lib, 4. 65. Hob. 76. 


Mherefoze if the Jury find a Recognizance 
in nature of a Dtatute Dtaple in this man- 
ner, That the Conuſoz came befoze R. O. 
Recozder of London, and T. O. Paior of the 
Staple, Et recognovit ſe debere to B. 200 l. 
and do not ſay, Secundum formam ſtatuti, &c. 
no2 Pieſcriptum Obligatorium, &c. although 
the Statute of 23 H. 8. p2ovide, That it ſhall 
bs by Bill Obligatozp, ſealed wich thzez 
ſeals; and here it doth not appear, that there 
was ary Bond oz Deal, noz that it was ac- 


cording to the Statute; pet theſe things 


ſhall. be intended, they having found a i(e- 
Ogg coLntzance 


® 
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. coguizante befoze the Paioz aud Recozder. 
ial Uerdic map be amended by 


Notes. AD 
* the Heres: 


Where a fpe- Ik the Jury find a Special Uerdic , and 
el Conclu- refer the Lam upon that ſpecial Matter to 
ro Vera the Court, although they ds not find any title 
ſhall aid the fo2 the Defendant , which is a Collateral 
. Imperfe&ions thing to the point which they refer to the 
of it. Court, pet the Werdict is god enough, foz 

all other things ſhall be intended; except 


this which is referred to the Court, lib. 5-97. 


Jn Ejectment, If the Plaintiff declare 
upon aLeaſe made by A. and the Jury finda 
Special Uerdic, and Pattex in Law upon a 
power of Revocation of Uſes by an Inden⸗ 
ture and limitation of new Uſes, and then a 

. Leaſe foz years made to the Plaintiff by the 
Leſſo2 in the Declaration, and another, in 
which there is an apparent Uariance; but 
they conclude the Uerdict, and refer co the 
Court, whether the grant of a new Eſtate 
found in the Werdict be a revocation of the 
firſt Indenture, oz not. The ſpecial Conclu⸗ 
ſion ſhall aid the Uerdic, ſo that the Court 
cannot take notice of rhe variance between 
the Leaſe in the Declaration and Uerdig, 
becauſe the doubt touching the Revocation, is 
only referred to the Court. And alchough 
they refer to the Court, whether this be a Re⸗ 
vocation of the firſt Indenture, and not ok the 

fozmer 
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fozmer Uſes, and limitation of new Uſes, 
as it ought to be; pet in a Uerdic > this is 
god, fo their intention appears. 


So Rote a difference between a ſpecial 
Concluſton and Reference to the Court, and 
a general Concluſion and Reference to the 
Court. Vide hic apres, 


In Debt for 40 s. foy a Yozſe ſold, and For whom * 


40¹ 


the Jury find 40 s. Debt foꝛ two Pozſes ſold; val ſhall 


this is found againft the Plaintiff, foz this © 
is not the ſame Contrac. 


Do in Debt fox 20 l. if the Jury find 40 l. 


Debt, this is againſt the Plaintiff. 


In Debt koꝛ 201, foz Mad ſold, and the 
Aury find the Bargain was foz 20 Marks; the 
Plaintiff ſhall not have Judgment foz this 
Uariance, 


So in Debt foz Rent upon a Demiſe of 
two Acres, and the Jury find it upon the 
Demiſe of one Acre, the Plainciff ſhall not 


have Judgment. 


But in Debt foz 241. 8 s. received foz the 
Plaintiffs iſe, if the Jury find the Defen- 
dant owes 24 l. but not the 8 s. the Plaingiff 
ſhall have Jndgment 3 foz perifaps he had 
paid the 8 8. 


Gag 2 Jn 


— 


* bs. % 


Damages. 


Detinue. 


Promiſe. 


Ejectment. 
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In an Action upon the Caſe again A. if 
the Plaintiff declares, That by Cultom, &c. 
amongſt Perchants, c. If two are found: 
in Arrearages upon Accompt, and they als 
ſume to pay this at certain aps, „that any 
one of them map be charger fo the whole by 
himſ(clf, and thew ſhews "ihe Atcompt of 4. 
and B. who were kound in Arrear, in ſo 
much, &c, and p2omtled to pay this at ter⸗ 


tain days, but paid it not, and now he bzings 


his Action againſt A. although upon non A(- 
ſumpſit pleaded, it be found that the daps of 
payment are miſtaken , pet the days being 
paſt, the Action lyes becauſe the Law makes 
the Duty upon the Accompt 3 foz which after 
the days au Action tyes, 


Where all is to be niven in Damages. 
the Jury are Chancellozs, and may give ſo 
much as the Cale requires in Equity. 


In Detinue of a Bond of 1001, if the 
Jury find that he received a Bond of a greater 
or leſs Bum, the Verdict is fo2 the De- 
fendant. | a 


So in a momiſe to do two things, ik the 
Jury find but one of them, tis fo2 the De- 
ſendanc, 235 . 


| Otherwiſe in Ejeckment upon a Demiſe 
ok 10 Acres, if the Jury find a Demile of 


lels, the Plaintiff hall have Judgment. 


# 
* — 
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If the Iſſue be upon a Pzeſcription , foz Preſcription. 
Tonimon belonging to a Peſſuage, and 200 
Acres of Land, 50 of Meadow, and 50 of 
Paſture; if the Jury find Common belonging 
to the Pouſe 20 Acres of Peadow, and 20 of 
Paſture in two of the Wills, and not in the 
reſt ; the Pzeſcription is not found. 


If part of the Treſpaſso2 wꝛong be found —_ 
tis ſufficient, in Treſpaſs oz an Action ok 
the Caſe upon a Tozt; as by a Commoner 
fo2 putting and depaſturing Cattel in the 
Common. 


. If the Iſſue be whether all the Lands in Af Que- 
Execution, were the Eſtate of the Father in d 
Tail, oz in Fee, and part is found in Tail, 
and part in Fe 3 Judgment ſhall be given 
foꝛ = Defendant who pleaded the Deiſin 
in Fee. 


Ik the Plaintiff declares upon a Demiſe Eje&ment, | 


made the firſt of May to Commence at Mi- 

chaelmas next, if the Jury find a Leaſe made 

at any other day befoze the Feaſt, *tis found 

fo2 the Plaintiff ; fo the day of making | is 
not material. 


.Dtherwiſe of a Leaſe foz years in Poſſeſ- 
non; As of a Leaſe made the 5th of May 
H:bend fo thi& pears from Lady-day be- 
koze; and the Jury find a Leaſe made the 
15 dap of May foz thzee pears , _ the 
ame 


3 


Damages. 
Detinue. 
Promiſe. 


Ejectment. 
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In an Action upon the Caſe againſt A. if 
the Plainciff declares, That by Cuſtom, &c. 
amongſt Perchants, &c. If two are found: 
in Arrearages upon Accompt, and thep aſs 
ſume to pay this at certain Days, „that any 
one of them map be charged koz the whole by 
himlelk, and then ſhews the Afcompt ok 4. 
and B. who were kound in Arrear, in ſo 
much, &c. and p2omtled to pay this at cer- 


tain days, but paid it not and now he brings 


his Action againſt A. although upon non A 
ſumpſit pleaded, it be found that the daps of 
payment are miſtaken , pet the days being 
paſt, the Action lyes becaule the Law makes 
the Duty upon the Accompt; foz which after 
the days an Action tyes, 


Where all is.to be given in Damages, 
the Jury are Chancellozs , and may give ſo 
much as the Cale requires in Cqutty. 


In Detinue of a Bond of 1001. if the 
Jury find that he received a Bond of a greater 
or leſs Bum, the Verdict is koz the De- 
fendant. r 


"So in a pꝛomiſe to do two things, if the 
Jury find but one of them, tis foz the De⸗ 


fendant, . 


Otherwiſe in Ejeckment upon a Demiſe 
dk 10 Acres, if the Jury find a Demiſe of 
Icis, the Plaintiff ſhall have Judgment. 


1 
* — — 
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| If the Jſſue be upon a Pꝛeſcription, foz Preſcription. 


Tonimon belonging to a Peſſuage, and 200 
Acres of Land, 50 of Meadow, and 50 of 
Paſture; if the Jury find Common belonging 
to the Pouſe 20 Acres of Peadow, and 20 of 
Paſture in two of the Uills, and not in the 
reſt ; the Pzeſcription is not found. 


Jf part of the Treſpaſso2 wzong be found 7. 


cis ſufficient, in Treſpals oz an Action of 
the Caſe upon a To2t ; as by a Commoner 
fo2 putting and depaſturing Cattel in the 
Common. 


Ik che Ilſue be whether all the Lands in A Ne- 
Execution, were the Cate of the Father in rela. 2 


Tail, oz in Fee, and part is found in Tail, 
and part in Fee ; Judgment ſhall be given 
fo2 2 Defendant who pleaded the Seiſin 
in Fee 


Ik the Plaintiff declares upon a Demiſe Ej<&mene, | || 


made the firſt of May to Commence at Mi- 

chaelmas next, if the Jury find a Leaſe made 

at any other day befoze the Feaſt, tis found 

fo2 the Plaintiff ; foz the day of Ag is 
not matertal. 


.Dtherwiſe of a Leaſe foz years in Poſſeſ- 
Jon; As of a Leaſe made the 5 th of May 
Hzbend fo2 thee pears from Lady-day be- 
koze; and the Jury find a Leaſe made the 
15th dap of May foz thzee years , _ the 

| ame 


| 404 


Impriſon- 


ment. 


Debt. | 


Audits Oue- 


rele. 


Obligation. 


Joynt and fe- 
veral. 
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ſame Lady-day fo} this is a Leaſe in Pol- 
ſeſſion. | | 


In falſe Impꝛiſonment in Middleſex, and 
the Defendant juſtifie in London, to which 
the Plaintiff ſaith, the Defendant took him 
in Middleſex de fon Tort demeſn, and Iſſue 
{pon this, and che Jury find the Defendant 
took him in Middleſcx lawfully upon a Mit, 
pet this is foz the Plaintiff ; foz the Iſſue is 
upon the place, and not upon the Tort, foz 
that is confeſſed by the Pleading, ik the ta- 
king was in Middleſex. , 


Jn Debt foꝛ 20 l. and the Jury find-40 l. the 
Plaintiff ſball not have Judgment, the rea- 
fon ſems to be becauſe it cannot be the ſame 
Debt which is intire; but upon another Con- 
tract, which is millaid. | 


Ik the Illue be Payment ak er Execution, 
and the Jury find payment befoze , pet the 
Iſlne is pꝛoved; foz payment befoze, is pays 
ment after, | : 


In Debt upon a Bond bearing date the 25 
of June upon Non eſt factum, if the Jury find 
it his Deed, but that it was delivered 8 days 
after the date, this is found fog the Plaintiff. 


If the Aſlue be that two made the Feoff- 
ment, oz two were Churchwardens, 6c. and 
the Jury find but one, &c, the Iſſue is not 
found, If 
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If the breach ok Covenant oz Walt be Oblizarlon. 

alligned in cutting 20 Trees, and the Jury — 2 

find but 10; pet the Plaintiff ſhall have ; 
Judgment. 


It in Replevin, &c. the Jury find that 79m © T. 
part of the Cattel were Levant and Couchant, 
and part not, and the Iſſue is upon all, the 
Illue is not found. 


In Ejectment foz him who pleaded all, Fje&mene. 
of 14 Acres, and the Jury find guilty of 20, Void in part. 
the Plaintiff ſhall have Judgment foz the 1 4, 
and the Uerdict is void foz the reſidue. 


In an JInfozmatcion upon an uſurious Con- Information, 
tract by two, tis not ſufficient to find a Cons Uſury. 
tract by one. Dtherwiſe where the Tort and 
offence is ſeveral, as againſt two upon the 
Dtatute 4 E. 6, Pro emptione butiri, and ſel- 
ling it by Retail, &c. and ſo in an Action 
upon the Caſe in Nature of Conſpiracy, and 
foz wozds laid twice in one Declaration 
This will put in Jflue the manner as well ae y forma 
as the matter , where the manner is mate- 
rial; as the time of the Fac, and other Cir- 
cumſtances. . 


The Plaintiff replies, That W. made a Replevin. 
Leaſe to him 30 Martii Habend. from Lady- Leaſe. 
day laſt, and Iſſue Modo & fo:m3, and the 
Jurp find a Leaſe made the 25 Marcii, Ha- 
bendum, Extunc foz a pcar, this is god, 

| although 


Non eſt ſacfum. 
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although the time of making, - and Com- 
mencement of the Leaſe are miſtaken, inal⸗ 


much as. Extunc includes the Feaſt. Pet be- 


cauſe a ſufficient Title and Leaſe is found 
foz the Plaintiff co put in his Cattel, this is 
ſufficient, this being the ſubſtance, and che 
Modo & forma ſhall not put the Circums 
ſtances in Iſſue, | 


Do in Treſpaſs, if the Defendant juſtifie 
the putting in his Cattel foꝛ Common which 
he Claims from Pentecoſt to a certain time 
every year, which is traverſed Modo & forma, 
and the Jury find thathehad Common in Vi- 
gilia Pentecoſtis in feſto, and the day next to 
this, to the time, this is found foz the De⸗ 
kendant. N 


But otherwiſe in theſe Caſes id an Alliſe 
of Common, becauſe there he ought to xe- 
cover his Title, 


In Debt foz Rent, if the Defendant pleav 
an Entrp by the Plaintiff befoze the Rent 
was due, ſcilicet ſuch a day which was after, 
and Iſſue upon the Entry Modo & forma, 
and the Jury find foz the Defendant, he ſhall 
have Judgment, foz the ſcilicet is void, 
and the Modo & forma go to the matter. 


Dies after, 


In Debt upon a Pond, and the Defen- 
dant plead Non elt factum, and jhe Jutp 
find 
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find tte Bond made joyntly by another with 
the Defendant ; the Plaintiff ſhall have 


Judgment; fo2-the Defendant ſhould have 


47 


If-a Deviſe be pleaded Ablolute, if che pevice. 


Jury find a Deviſe upon a Condition Pzece- 
dent, tis not god. ' | 


In Debt gain A. as Waugbter and xn; jv; l 


Petr fo B. and the Defendant plead Riens cent. 


per diſcent of B. and the Jurp find that B. 
was ſeifed in Fer and dyed, having Iſſue the 
Defendant his Daughter, and his Wife 
with Child of a Bop, who was afterwards 


bozn alive; and dyed one hour akter, this Iſſue - 


is found againſt the Plaintiff, becauſe the 
Defendant had the Land as Meir to her 
B2sther who was laſt ſeiſed; and not to the 
Father, and ſo the Defendant had not the 
Land by Diſcent from the Father, but 
from the Bꝛothet, and pet this is Aſſets in 
herhands if it had been ſpecially pleaded, 


In a Wiit of Error bꝛought by him in re- Error. 


mainder in Tail co reverſe a Fine, ik the 
Defenvant plead in Barr of the Mit ok Er- 
ror a Common recoverp by the Tenant in 
Tail, to which the Plaintiff replies; That 
at the time of the Recovery ſuffered, he him- 
ſelf was Tenant to the Præc pe, and ſo the 


Recovery void, Upon which Iſlue is ſopned, Parr, 


And rhe Jury find that he was T naut of 
WHH part, 
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part, but not ok other part. This Jſlue is 
partly found foz the Plaintiff, and partly 

oz the Defendant, ſo the Court ſhall pzoced 
to the Examination of the Crroz 3 foz that 
whereof he was found no Tenant; but tis 
a god bar of the Mit of Error, foz. that 
whereof he is found Tenant to the Pre- 
i eipe. | | 


Promiſe. In Aſſumpſit to pay Poney upon requeſt, 
and iſſue upon this, if. the Jury find the 
Plaintiff pzomiſed to pay the Money, but do 
not ſay upon requeſt , noꝛ Modo & forma, 
is not found foz the Plaintiff. 


Tf the Subs Ja Ejectment of a Panner , if the Jury 
ſtance of the] find that there were no Freholders , and ſo 
Iſſue be found, *tis no Manner in Law, pet being a Pan⸗ 
laune ent ner by Reputation, and ſo the Tenements 
; paſs by the Leaſe, Therekoze this Uerdic 
is found fo2 him who pleads the Leaſe of the 
Manner, for the ſubſtance is, whether any 

thiug was demiſed oz not, 


Goal. In an Jnfozmacion of Cxtoztion againft 
the Gaoler of the Goal, a Pziſon of the 
Caſtle of Maidſton; the Jury found there 
as no Calle, but that there was a Goal; 
this was fo2 the Plaintiſt, becauſe Goal is 
the Dubſtance. 


Ik the Jſſue be whether the Defendant 
had Accompted befoze R, and W. Auditozs 
| alligned 


Accompt. 
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alftgned by the Plaintiff, and the Jury find 
an Accompt bekoze R. only, the Iſſue is 
found foz the Defendant; koz the Accompt 


is the effect of the Jſſue, Vide Rolls tit. 
Trial, 707. &c. 


If 11 agræ and the 12th will not, the Uer⸗ 
dict of the 11 cannot be taken, but the Court 
may carry the Jurozs with them in Carts 
until they are agreed. 41 Aſſ. 11. 


409 


Jury agree 


A pzivy Uerdic may be altered in open verdict al. 


Court. 


In an Extendi fac, upon a Statute, if the 
Jury deliver their Verdict in Waiting, they 
may afterwards make it moze fozmal , but 
they cannot alter it in ſubſtance 3 fo? it is a 
campleat Uerdict by the delivery. Do of Pre- 
ſentments, &c, 


tered. 


A Fine pleaded in Barr, and that after Fine and Non- 
the death of A. ſcil. 1 Auguſt 3. Car, B. Fa- claim. 


ther of the Plaintiff was alive, & in plena 
vita & remanſit infra hoc Regnum infra qua- 
tuor Maria, &c. apud W. in Com. D. and no 
Entry 02 Claim within five years after, and 


the Plaintiff replies, and takes Illue, que 6%» C for- 


il non fuit & remanſit infra hoc Regnum An. ma. 


gliæ modo & forma, &c. And the Jury find 
quod non fuit & remanſit infra hoc Regnum 
Angliæ, « Auguſt 3 Car. but that he was 
there 1 Maii 4, Car. and remained there a 


Yhh 2 Ponth, 


J 


hs 


Judgment, Ar- 


reſt, at what 
time.” 


What may be 
allcdged, 


61/4 ws 
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Pouth, and refer tothe Court Au fuit & re- 
manſit infra hoc Regnum irbdo & forma, &c. 
This Iſſue is found koz the Wefendant, foz 
the matter and ſubſtance of the Plea is,whe- 
ther he was within the Realm after the death 
of A. and five years befoze Entrp oz Claim 
per him oz the Plaintiff, and modo & for- 
ma ſhall not make the day material. Roll. 

tit, Trial, 713. 


Judgment upon a Demurrer, and a Wie 
of Inquiry executed at the return, the par- 
ty may ſhew any thing in Arreſt of Judg- 
ment; foy Judgment is not compleat until 
the laſt Audgment. The firlt is but an A- 
ward, A man may plead any thing in Arreſt 
of Judgment after a Uerdia, which mill 
make Error if the Judgment be given. 


In Debt npon a ſimple Contra againſt 
an Cxccutoz, if he will not plead in Abate- - 
ment, but other Patter which is found a- 
gainſt him, he ſhall not afterwards alledge 
that he 1s not chargeable i in Arreſt of Judg- 
ment. 


Do in Debt againſt 8 upon Ar⸗ 
rearages ok Accompt, where they are not 
. ; 


That which appears ill upon the ſame Re- 
cc2d;but not a matter of Fac, which doth not, 
appear upon the Keen, | becauſe the parties 
cannot 
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cannot by the Iſſue. As that a Juroz was 
challenged, and yet ſerved on the Tales, foz 
this cannot appear without alledging matter 
of Fact, Noz that the Defendants Attozney 
had no Warrant, - But if there be any ir⸗ 
regular oz foul pzadice,this may be offered to 
ſet afide a Judgment. 


Ik any thing be omitted in the Declara⸗ Variance be- 


tion, oz if maze be put into the Declaration 
than is found by the Jury 3 if it make a ma⸗ 
terial Uariance betwixt the Nar. and the 
Verdict, the Adion ſhall abate. 


Thele following are adjudged material 
Uariances. 


Ik the Declaration be koz theſe wozds, 


tween the Ve- 


Declaration. 


Thou procuredſt eight or Ten of thy Neigh- Words. 


bours to Pexjure themſelves, and the Jurp 
find that he ſaid, Thou haſt cauſed eight or 
10, &c. fo2 he might be a remote Cauſe, ſci- 
licet cauſa fine qua non, without Pzocure- 
ment. Par. He is a Bankrupt, Uerdict, He 
wilt be a Bankrupt within two days. Nar, He 
is a Thief. Uer. He ſtole a Horſe. Rar. Thou 
art a Murderer, Uer. He is, &c. ar. I 
know him to be a Thick, Uer. I think him 
to be a Thief. 


Do it is a material Wariance, if a ſpecial 
Pꝛomiſe be laid to be upon Requeſt, and the 


e find it without Nequeſt. Do if che Promiſe. 


Decla⸗ 


Eje8&:ment. 


Waſt. 


Preſcription, 
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Declaration be upon a Leaſe, made by two, 
oz by Baron and feme, and the Jury find 
that one of them had nothing in the Land, 
oz that the Baron only made the Leaſe, oz 
that the two were Tenants in Common and 
ſo ſeveral Leaſes, otherwiſe if they were 
Coparteners. 


Do in Cale that the Teſtatoz was indebt⸗ 
ed to the Plaintiff in 551. and the Defen- 
dant being Adminiſtratoz in conſideratio- 
ne, &c. Mꝛomilſe to pay this upon non Aſ⸗ 
ſumpſit, if the Uerdict find the Pꝛomile to 
be to pay 30 J. part of the 55 1. 


So in Ejectment, If the Nar. be of a Leaſe 


of thee Acres, a Leaſe of a Poiety will not 
maintain the Nar. 


Do in Waſt, foy Cutting Tres, and the 
Verdict find that he eradicated the Tres, but 
did not cut them. 


A Pꝛeſcription in modo decimandi, That 
every one who hath ſeven Lambs, oz under 
ſeven, ſhall pay to the perſon ob, foz every 
Lamb, and the Jury find that, and further, 
That if he had moze than ſeven Lambs, he 
ſhould pap a Lamb; and that the Parſon 
ſhould pay the Pariſhioner ob. This is 
not the lame P2eſcription , but makes a 
Uartance. | 


But 
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But if there be a Uariance between the Variadce. 


Verdi& and the Nar. either by way of Sur- 
plus o2 Defect ; but if this matter of Ua- 
riance be not material in the extenuation of 
the Action 02 Damages, the Action ſhall lye 
notwithſtanding the Uariance. 


Thele enſuing are adjudged not to be 
material. 


ar. Strong Thief. Uerdic. Thief. Par. I 
ſay, &c. Mer. I affirm, oz I doubt not. 
Har. The Plaintiff. will do ſuch a thing. 
Uer. I think in my Conſcience he will, &c. 
Nar. Df a Leaſe by a Parſon foz five years 
if he tam diu ſhould be*Parſon & tam diu vi- 
veret. And the Uerdict find the Leaſe to be 
foz five pears, if he tam diu viveret without 
the wozds, and ſhould continue Parſon ; fo2 
the Law implyeth , That if he be depzi⸗ 
ved oz reſign , that the Leaſe Determines, 
Nar. He is a Murderer. Mer. He was a 
Murderer ; fo when he ſays, He is a Mur- 
derer, tis not intended, that he did the Ac 
in preſenti, but befoze, Do in Treſpaſſes oz 
Actions upon Torts and wzongs which are 
ſeveral. If the Uerdic find part, tis no 
material Uariance 3 and the Plaintiff in 
theſe Caſes ſhall have Judgment, Roll. tit. 
Tryal. 720. 


A, Jury of Middleſex was demanded in Engveſt by 
the Common-Plcas,the firſt day of the Term, default. 


and 
j 


503 


| 504 Tryals per pais: | 
| and ſome appeared, and fome- not, lo that 
there was not a full Jury, and neither che 
Defendant, noz his Attozney didappear, and 
therefoze the Plaintiff pꝛayed, that the In⸗ 
queſt might be awarded by default; and by 
the opinion of Welſh and Dyer, his pꝛaper 
ſhall be granted, and the Caſtos Brevium, and 
all the Pꝛothonotaries ſatd the courle was 
do; foz the parties are demandable - befoze 
the Jury, and if the Plaintiff make default, 
he ſhall be non»ſufted; and if the Defenvdanc 
make default, the Jury thall be awarded by de⸗ 
fault, whether they appear oz not. Dyer 265. 


What the Pe- Uhere an Inqueſt is taken by default, 

fendant looſes the Defendant thall looſe his Challenges and 

ms default. by 28 AN. p. 42. tit. Enqueſt in Fitz. he ſhall 
loole his Cvidences alſo. Bro. Enqueſt 10. 
quod non eſt lex. 


Det. The Defendant pleaded a Releaſe, 

and the Plaintiff replyed non eſt facum , and 

at the day of the Venire facias, the Defendant 

made default, and the Inqueſt was taken up- 

| on his default, and found foz the Defendant, 
When the De- ko; which the Plaintiff took nothing by his 
fendant may Bill; And yet if the Plaintiff had pꝛaped it, 
ve condemned be might have had the Defendant condemned 
When an En. by his default befoze the taking of the Ver- 
queſt muſt be dict, Et fic vide, folly in le Plaintiff. Bro. Ib. 5. 
taken upon But upon ſuch Releaſe, and default in Trel⸗ 
the default. paſs, the Enqueſt fhall be taken by default, 
and the Defendant hall not be condemned by 

defantc.; 
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default, though the Plaintiff pꝛay it, and the 
> realon is, becauſe the debt is certain, and 


the damages are incertatn in Treſpaſs, 
Bro. Ib, 3, 


And Finch, fo. 409. hath well collected out 

bf Brook,Mhat always in an Attion of Trels 
paſs, whacſoever the Jſlue be, Keleaſe, 
Juſtification, &c. and allo in Debt, Detts 
nue, Accompt, and the. reſt which are foz 
things in certainty, if the 3ſſue be taken up- 
on a matter in fait only, as payment, oꝛ that 
an Acquittance pleaded in Barr by the Defen- 
dant, was made by Dures, &c. The Jniueſt 
ſhall be taken by default, if the Defendart 
makes default, But in the laſt reciced Acti- 
ons of Debt, &c. Ik the Iſſue be upon the 
Acquittance it ſelf, Releaſe, oz other matter 
in wziting, the Plaintiff may pꝛay Judgment 
upon the Defendants default, if. he will; but 
if he do not pꝛap it, the Jury hall be taken 
by default, as in an Action of Treſpaſs; 


The Jury may give a Uerdict without te? „rain 33ts; 


415 


ſtimony, oz againft teſtimony , when they od, or again 
themſelves have Conuzans of the Fact. Plot te!timooy, 


Com: 96, 


Furors ought 
not to eat or 
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C AP. XIV. 


How the Jury ought to demean them- 
ſelves, whilſt they conſider of their 
Verdict; when they may eat and 
drink, when not ; What Miſdemea- 
nor of theirs, will make the Verdict 
voyd; Evidence given them , when 
they are 3 from the Barr, ſpoils 
their Verdict: For what the Court 
may fine them, and where the Jaſti- 
ces may carry them in Carts , till 
they agree of their Verdict. An A- 
mercement Affered by the Jury. 


Mere is a Paxime , and an old Cuſfont 

in the Law, that the Jury ſhall not eat, 

noz dzink, after they be ſwozn , till they 
have given their Verdict, without the Aſſent 
and Licence of the ſuſtices; and that is oz- 
datned by the Law, foz eſchewing of divers 
inconveniencies , that might follow chere- 
upon; and that eſpecially , if they 'Chould 
eat 02 d2ink, at the Coſts of the parties; and 
therefoze if they da ſo, it may be laid in Ar- 
relt of Indgmeut. Eut 
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But with the aſſent of the Auſtices , they 
map both eat and dꝛink; as ik any of the Ju- 
rors fall ſick, befoze they be agred of their 
Verdict, ſoſon that he may not commune of 
the verdict, then by the aſſent of the Juſti- 
ces, he may have meat oz ink, and alſo 
ſuch other things as be neceſſary foz him; 


and his fellows alſo at their own coſts, 02 at For by aſſent 
of the parties 

they may eat 

and drink. 


the indifferent coſts ok the parties, if they 
ſo agree, 02 by the aſſent of the Juſtices, may 
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both eat oꝛ dzink : and if the Caſe ſo happen, zz. jurors. 


that the Jury can in no wiſe agre in their 
Verdict; as if one of the Jurors knoweth in 
his own Conlcience, the thing to be falſe, 
which the other Jurors affirm to be true , and 
lo he will not agree with them, in giving a 
falle Uerdic,and this appeareth to the Juſti⸗ 
tes by Examination, the Juſtices may in ſuch 
caſe, ſuffer the Jury co have both meat and 
dzink foz a time, to ſ& whether they will 
agree. And if they will in no wile agrer, the 
Juſtices map take ſuch oꝛder in the matter. 
as ſhall ſeem to them by their diſcretion , to 
ſtand with reaſon and conſcience, by award⸗ 


ing of a new Inqueſt, and by ſetting fine New Inqueſt 
upon them, that they ſhall find in default, when the Jury 
oz otherwiſe as they ſhall think beſt, by their cannot agree, 


diſcretion 3 like as they may do, if one of the 
Jury die befoze the Uervict, &c. D. and Stu- 
dent. 158, | 


Ik the Jury after their Evidence given uns 
to them at the Barr, do at their own Char- 
Att 2 ges 
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| Where, if the geg eat oz dzink, either befo2e o2 after they 
yo ant be agreed on their Uerdic, it is finable, but 
avoid che Ver- it (all not avoid the Uervigt 3 But if befoze 
dict. and where they be agreed on their Uerdict, they eat oz 
only f fineable. D2ink at the charge of the Plaintiff, if the 

Uerdict be given koz him, it (hall avoid the 
Uerdig : But if it be n{ven fo2 the Defen- 
dant, it ſhall-not avoid it; Et fic è converſo. 
But if after they be agreed on cheir Uerdict, 
they eat oz dzink at the charge of him, foz 
whom they do pals, it ſhall not avoid the 
Uerdict. 1 Init, 225, 


To give the Jury monep, makes their Ver- 
dict void by two Juſtices. Leon. 1 part 18. 


What delive- Ik the Plaintiff after Evidence given, and 
red — me Ju- the Jory departed from the Barr, oz any foz 
ry ateer E't- bim, vo deliver any Letter from the Pl:iny 
avoid their tiff, to any of the. Jury, concerning the mat- 
verdickt. ter in Iſſue, 02 any Evidence, oꝛ any eſcrowle 
£2 touching the matter in Illue, which was not 
tiven in Evidence, it ſhall avoid the Verdict, 

if it be found koꝛ the Plaintiff; but not, if it 

| be found foz the Detendant, Et fic e converſo, 

11 But if the Jury carry away any Waiting 
unſealed, which was given in Cvidence in 
open Court, this ſhall not avoid their Verdict, 
olbeit they ſhould not have carried it with 
them. Ib. | 


Ey 


* 1 
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By the Law of England, a Jury after How the Jury 

their Evidence given upon the Iſſue, ought — 

to be kept together, in ſome convenient ü =_ 

place, without meat o2 dzink, Fire oz Can- : 

dle, (which ſome Boks call an Impziſon⸗ 

ment) and without ſpeech with any, unleſs in they 

it be the Bapliff, and with him only, if they d. 

be agreed. After they be agreed, they map See Smit}'s 

in cauſes between party, and party, give a Common- 

Verdict, and if the Court be riſen, give a. Wealth. 74- 

pꝛivy Verdict befoze any of the Judges of the 

Court, and then thep may eat aud dzink, and 

the next mozning in open Court, they may 

either affirm , oz alter their pꝛivy Verdi, Where there 

and that which is given in Court ſhall ſtand, — da 
ut in Criminal caſes of life oz member, the K 
ary can give no pꝛivy Verdict, but they muſt * 

give it openly in Court. 


Neither can a Jury ſwozn and charged in Where the 
caſe of life, oꝛ member, be viſcharged by the Jary 22 
Caurt, 0z any other, but they ought to give beten vet 
a Verdet And the King cannot be non- dic. 
lutt, fo2 he is in Judgment of Law ever pꝛe- The King can- 
ſent in Court; but a common perſon may be not de nonſuit. 
nonſuit. And in Civil Actions, the Jutt1ces 
upon cauſe, map dilcharge the Jury. Br. En- 
quelt. 68, 47. 39. &c. 


But this is againſt Common pzactice, and 
J have known, that after a Jury of Life and 
Death have been lwoꝛn and charg'd with Pꝛi- 
ſoners Arraigned, the Judge having bern 

. "" credibly 
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credibly Infozmed , That it was a Jury 
pack'd to favour ſome Pziſoner, has dilchar- 


ged that Jury, and made the Sheriff return 
another p2eſently. 


In Hillary Term Sexto H. 8. Rotulo 358. 

It was alledged in Arreſt ok the Verdict at 

the Niſi prius, that the Jurors had eat and 

drunk. And upon Examination, it was 

found, that they had firſt agreed; and that 

returning to give their Verdict, they ſaw 

Rede Chief Juſtice in the way, going to lee 

a fray, and they followed him, Et in veni- 

endo viderunt cyplum, & inde biberunt. And 

fo; this, every one of them was fined 40 d. 

Jurors fined. And the Plaintiff had Judgment upon the 
5 Verdict. Dyer 37. 


And Dyer 218. At the Niſi prius, the Ju- 

ry after their charge given, returned and laid, 

That they were all agreed except one, who 

Jurors at Me had eat a Pear, and dzunk a dzaught of Ale, 
— for {02 which he would not agree; And at the 
cating Pears, Requet of the Plaintiff, the Jurp was ſent 
and drinking back again, and found the Illue ko the Plain- 
Ale. tiff. And the matter afozeſaid being eras 
mined by the Oath of the Jurozs Seperatim, 

and the Bayliff who kept them, and found 

true, the offender was committed, and 

afterwards found Surety fo2 his Fine. 

Si, &c. And Fitzherbert, the then Aus 

ſtice of Alliſe, gave him day in banco, &c, 

at which day. a Fine of 20 8. was there 

alle ſſev, 
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aſſeſſed. Et quoad Ball: Curia aviſare vult. 


In Treſpaſs by Mounſon againſt Weſt. 
the Jury was charged, and Evidence given, 


and Juro2s being retired into a Youſe, foz to Fined for ha- 
ving Figgs and 
Pippins about 


conſider of their Evidence, they remained 
there a long time without concluding any 
thing, and the Officers of the Court who at⸗ 
tended them, ſeeing their delay, ſearched the 
Aaro2s, if they had any thing about them ta 
eat; upon which ſearch it was found, that 
ſome of them had figgs, and others Pippins, 
fo2 which the next dap, the matter was moved 
to the Court, and the Jurozs were examined 


upon Oath: And two of them did confeſs, 


that they had eaten Figgs befoze they had 
acred of their Uerdic, and three other of 
them confeſſed , that they had Pippins, but 
did not eat of them; and chat thep did it 
without the knowledge oz will of any of the 
parties. And afterwards the Court ſet a 
fine of 5 l. upon each of them which had ea⸗ 
ten, and upon the others which had not eaten 
40s. Eut upon great advice and confideras 
tion had, and conference with the reſt of the 
Judges, the Uerdic was held to be god. 
Hot withſtanding the faid mildemecanoz. 
Leon. 1. part 133. 


And ſ& the Bk of Entries, 251. The Fined for eat 
Jtiro2s after they went from the Fart, ad ing Raiſins 
ſeipſos, of their Uerdict to adviſe, Comede- and Dates, 


runt quaſdam ſpecies, (ci), Rfilins, Dates, &c. 
at 
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them. 


— 
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at their own Coſts, as well befoze, as after | 
they were agreed of their Uerdict. And the 
Jurdzs were committed to pꝛiſon, but their 


Uerdict was god, although the Uerdict was 
given againſt che King; | 


'Finable for, Jn Ejection firme, it was found fo2 the 
having ſweet- Pefendant, thꝛeæ df the Jurozs had Sweet- 
meats, Oc meats in their Pockets, and thoſe thzee were 
though they foz the Plaintiff, until they were ſearched, 
do not eat. And the Sweet-meats found, and then did agree. 
them. See Pl. with the other nine, and gabe Uerdict fox the 
Com 519- and Defendant. It was the Opinion of the Jus 
impriſonedfor tices, That whether they eat oz not, they 
having Sugar- were finable foz having of the Sweet- meats 
Candy and Li- with them, foꝛ that is a very great milde⸗ 
quoriſh — meanoz. Godbolt 353. 
Jurors carted. 40 Aſſiſe. Placito 11. The Juſtices ſaid, 
That if the Juro2s will not agree in their 
Uerdic , the Juſtices may carry them in 
a Catt along with them, till they are 
agreed. 


The Jurp were gone from the Barr, to 
tdtonker ok their Uerdic, and one of the Mit⸗ 
Theſame Evi- neſſes befoze ſwo2n on the Defendants part, 
0s was called by the Juro2s, and he recited a- 
they were gon Kain his Evidence to them, and after they 
tro n the Barr, gave their Uerdict foz the Defendant, And 
ſpoils the Ver- complaint beina made to the Judge of the Al⸗ 
dick ſiles of this mildemeanoz, he examined the 

Enqueſt, who conkeſled all the matter, 125 
test. 
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that the Evidence was the ſame in effect, 
that was given befoze, Et non alia nec di- 
verſa. And this matter being returned by 
the Poſtea, the Opinion of the Court was, 
That the Uerdig was not good, and a Venire 
facias de novo was awarded. Cro. laſt 
part, 189. 


Trin. 1653. between Wells and Tayler, 
* of a Bill, Anſwer, and Depoſttions 

were pꝛoved, but not all read and deliverey 
to the Jury, who carried them wich them 
from the Barr, in a bundle, which they layd 
by them and did not lok on; yet their Uer⸗ 
dict at the Barr, was ſect alive foy this 
Cauſe , and the Court would not regard 
their ſaying that they did not read them; 
foz they might ſay that to ſave themſelves; 
it being a fault to take any thing without the 
Courts knowledge, 


Ik one of the parties lay to the Jury akter 
they are gone from the Barr, You are weak babe be 
men, it is as clear of my lideas the Noſe in a 
man's face, This is new Evidence; foz his 
affirmation may much perſwade the Jury, 
and cherefoze ſhall quaſh the Uerdid. - 


Do if any thing be read to them, which 
thep ought not to have with them, as a tok 
of Depoſitions, ſome whereof were read in 
Evidence. Pratt's Caſe, 21 Jac. 


k R k The 
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Eſcrowle deli- 
vered to a Ju- 
ror, before 2 


was (worn,V7- 
tiates the GE Jury from the Warr, to confider of the Uers 


dict. 


Church-Book 
delivered to 
the Jury, act 
of Court. 
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The Plaintiff delivered an Eſcrowle to a 


Juroz impanelled, befoze he was [won who 
afterwards being ſ\wo2n , and gone with the 


dict, ſhewed the ſame Eſcrowle to his Com- 


panione, who found foz the Plaintiff, The 


Miniſter who kept the Enqueſt, infozmed the 
Court hereof, and the Jury being examined, 
confeſſed the matter afozeſaiv , upon which 
Judgment was ſtayed 3 foz after the Jury 
are [lwozn, they ought not to ſœ, noz 
carry with them any other Evidence , but 
what was delivered to chem by the Court : 
Afterwards the Plainciff ſaid, That che 
Cſcrowle pꝛoved the ſame Evidence, which 
was given to them at Barr by him; 
wherefoze it was not fs bad, as if it had 
been new 5 not given befoze : : Sed non 
allocatur. II H. 4. 17. 


Paſche 38 Eliz. Inter Vicary & Farthing, 
at the Niſi prius. The Ilſue was about 


Non- age, and two Churth-Boks were gi- 


ven in Evidence , one whereof was deli- 
vered to the Jury in Court, by the aſſent of 
parties, and afterwards, the other was de- 
livered to the Jury out of the Court by the 
Solicitoz of the Plaintiff, without the al- 
ſent of the Court, and a Verdict foz the 
Plaintiff, and this was indozſed on the Po- 
ſtea; The Nueftion was, whether this ſhould 
make the Uervic void oz no, fo2 the Juſtices 
differed in opinion, Popham and W 

| 
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it ſhould not; Fenner and Clench , that it 
ſhould; the Negative Juſtices gave theſe 
Reaſons; That the Bok was delivered in 
Evidence in the Court, and ſo the other 
party might anſwer co it, and that the Court 
had infozmed the Jury of the validicy there- 
of, how far they were to believe ic, with 
many other Reaſons: But the Aftirmative 
was urge, becauſe there might be ſome 
matter in this Bok, to induce them other- 
wiſe than was intended befoze, and becauſe 
it was delivered on his part, foz whom the 
Uerdict paſſed , without rhe Courts aſſent 
pet one Bok (ſcil. Cro. laſt part 411.) tells 
us, Judgment was afterwards given fo2 the 
Plaintiff; f@ Morc's Repozts 452. The 


Boks differ; foz Cro. makes Clinch give Conſider the 


his opinion fo2 the Werdic, But More 


Reaſons in the 


bzings him ou the other ſive, which J con- former caſes. 


ceive is true; and foz mp part, J know 
no reaſon, why foiſting of Evidence to the 
Jury without the Court, ſhould have anp 
favour at all. 


In the Cafe of Taylor and Webb, Trin. 
1653, B. R. Twiſden moved to ſet aſide a 
Uerdict given at Barr, becanſe that after 
Evidence when the Wiitings were delivered 
to the Jury, ſome Mzitings which were not 
ſealed (and therefoze ought not to be deli⸗ 
vered to the Jury) were delivered by a tran» 
ger to the Jury, 


BRkKk 2 Hales 


426 


Tryals per Pais. 


Hales Counſel of the other ſide , pꝛoduces 
an Affidavit of the Fozeman's of the Jury, 
that they made no uſe of them in giving their 
Uervdict , and that moſt of thole Mzitings 
mere read in Court in Evidence upon the 
Trpal, and Hales ſaid, That if this ſhould 
avoid the Uerdic, then that would be in the 
power of any Stranger unknown and againſt 
the mind ok the parties to avoid any 
Verdict. 


Roll. Ch Juſt. The Affidavit of the Jury 
ought nit to be allowed to make god their 
own Uervic, fo2 nom they are (as it were) 
parties, and have offended, and ſhall not be 
allowed by their own Oath to take off their 
offence , and it is the Duty of the Jurp to 
took what Wiitcings they receive befoꝛe they 
go from the Barr; and if any ſuch Paper be 
wꝛap'd up among other Papers delivered to 
them by the Court. ſo ſon as they have dil⸗ 
rovered it, they (hould call in the Tip-ſtaff, 
who keeps them, and deliver it to him, and 
to teſtifie they made no uſe of it; and he laid 
it would be dangerous to give the leaſt way 
to the delivering of any Wiitings to a 


Jury. 


And at anather day Roll cited 11 H. 4. 18. 
the Plaintiff (befoze the Trpal) delivered a 
a bꝛeviate of his Evidence to the Jury, which 
contained no moꝛe than was pꝛoved in Court, 
pet by this we Verdict was * Do 

ich 
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Mich, 31 Eliz. C. B. Metcalfe and Dean, 
After the Jury were gone from the Barr, 
they ſent fo2 one of the Witneſſes, and re- 
examined him, who. gave the very lame 
Evidence that he had befoze given in Court, 
yet the Uerdict was avoided; and the reas 
ſon of both is, a fear and jealouſte that other 
matters might be given, &c. 


37 Eliz. Farthing's Caſe, a Paper not un⸗ 
der Deal, which was given in Evidence was 
delivered to the Jury, this did not avoid the 
Uerdic, becauſe here can be no ſuch fear; and 
per Roll, It any Wztting (though not given 
in Gvidence) be delivered to the Jurp by 
the Court, it ſhall not avoid the Uerdict. 
And in the p2incipal Cale the Uerdic was 
avoided. 


Hill. 40 Eliz. Rot. 847. In Arreſt of 
Judgment akter Uerdic, it was alledged, Eſcrowle from 
that a Juroz delivered to his Companions, — who way 
an Elcrowle foz Evidence to them, wkich * P.. 
was not given in Cvidence at tbe Tryal, 
and adjudged no cauſe to Arreſt Judgment. 
unleſs it had been received from one of the 
parties, which did not appear. Moie 546. 
but otherwiſe, if it had been given by a par- 
ty, and the Jury had found foz him. 


In the Caſe of Duke and Ventres, Mich, 
1655, B. R. tryed at Barr, one Pr. Beverly 
al Suff. a Barriſter was returned of the 
| Jury, 
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Aury, who chaving been at a Tryal of the 
ſame Cauſe above 20 years befoze in the 
Cheq. and heard there great Evidence to 
make a Deed fraudulent, which was now 
the Conteſt) demanded of the Court, whe- 
ther he ought to inkozm the reſt of the 
Zury p2ivately of this, or conceal it, oz de⸗ 
clare it in open Court: The Court ozdered 
him to come into Court, and deliver all his 
knowledge which he heard then pzoved 
(which Evidence was not now given, be⸗ 
cauſe the parties were dead) and ſo he did, 
being not [wozn again, but only upon the 
Dath taken as a Juryman. 


And certainly, Jt is of dangerous Con- 
ſequence, to receive a UWUerdict again Evi⸗ 
dence given, on ſuppoſal that ſome of the 
Jurp knew otherwiſe , oz on p2ivate Jnfoz- 
mation given by one Jurpman to the reſt. 
where he can't be Croſs-Cramin'd; any 
let ſuch Jurozs beware of Atcaint,but the beſt 
way is (as befoze) in open Court. 


In a Wiit of Error, the firſt Error 

alligned was, that Termino Trin. twelve 

Jurozs, and no moze, did appear: This 

jury adjourn- ex aſſenſu partium, was adjourned until 


ed. Craftino Animar. on which dap, two o⸗ 
thers came in and were ſwozn , being of 
the firſt Panncl. 


The 
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The Court all clear ok Opinion, that 
this is no Erroz, this being good enough, 
they being all to be called again. Leon. 3. 
part 38. 3 


If a Juroz depart after he is ſwozn , juror depart, 
he ſhall be fined and impziſoned , and by 
aſſent of parties, another Juroz map be 
fwozn. Bro. Jurors 46 lib. 5. 40. 


Jf a man be non-ſuited after the Jury is 
ready to give their Uerdict , the Court may 
cauſe the Amercement of the Plaintiff 
to 8 pꝛeſentlp affered by the Aurozs. 
li. 8. 39. 
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"CAP VV; 8 


What Puniſhment the Law hath provi- 
ded for Jurors offending; as taking 
Reward to give their Verdict. Ot 
Embraceors. Decies tautum. Attaint : 
ſeveral Fines on Jurors. What Iſſues 
they forfeit, - and of Judgment for 
ſtriking a Juror in Weſtminſter, &c. 


Ou have already heard how the Court 
may fine the Juro2zs foꝛ their miſde- 
mean92s in giving up their Uerdic; J will 
p2oc&d in ſhewing what puniſhments they are 
lyable unto, if they neglect their duty; and 
doubtleſs, no men have moze ned of know- 
ing what penalties the Law inflics on their 
offences, then common Jurozs, who to often 
being pꝛeingaged with favour to the Plains 
tiff, oz malice againſt the Defendant, . Ec fic 
e converſo; oz with common Intereſt, (as 
they call it) where Tythes oꝛ Commons are 
in queſtion, will neither hearken to their 
Evidence, no} direction ot the Judge. But 
lubvert the whole dꝛift of the Common Law, 
which will have them of the Peighbour⸗ — 
. wyers 


Trptls por Ne 


the fac was c ts the end. 

b Fhex knowing mo of che fag, may con⸗ 
lequentip give the beſt Uervict 3 pet contra- 
riwiſe, Juro2s which live neareſt , do now a 
mot caumonly lo fetter themſelves 

wah lays $3 3nimoſities to the parciee, 
chole which, live kurtheſt off (as Zuries 

om other Counties) fo2 the molt parc, give 
ge lean Weorpicts. And how Qould che 
s remedp\this miſchief, (it by ſeverely 
none whichofFends the Law 
their Guide; fe without 
2 and member) the Law 
vided more ſevere . puniſhments a- 
| 220 Auries, chan againſt auy other offen⸗ 
voz whacſoever ; as well knowing that cor 
FPG optimi et pethma Ind common Ju- 
co generally have nothing 48 do with this 
verſe, Odergnt perccare boni, virtye's amore, 
Therefoze 'tis fit they ould be concerned in 


* ner / Oderunt peccare mali, formidine” 


pane z wherefo2e the deſcription of what 
this pena is, ſhall ve the concluſion cf this 
Treaciſe, 


t anp Jvroz take a reward to give his 
25 and de chere of at tainted, at the (vic 


E - 


- Ind the Juror do attainted 


his $a 
Hal have nv impure Jon year, which 
imp3is 


party, ann maketh fine, he The penalty of 
— 55 þ manger hoeriog aud if rde 3 
the amtes co be Plea , ding his ward 

auge 25. Juror, be ſhall recovey 
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. wall not de pardoned' fz 
any _ this is by the axed of 34 E. 3. 
cap. 8 


g E. 3. ca. 10. At is } decoded. That if 

any juror in Alliſes, Juries oz Enquelis, take 

Shall not ſerre of the one party, 02 of the other, and be 

of any other thereof 'dnly attainted, That hereafter he 

Inqueſt. ſhall not be put in any Alliles, Juries, o: 

Enqueſts;, and neverthelels, he Gall be 

commonded to pziſon, and further ranſomed 

8 at the Kings will. And the Juſtices befoze 

Imprilonad, whom ſuch Allies, Juties und Cnqueſte, 

(char b) ined, ſhall pals, Wall hare power to enquire and 
determine actording to this Statute. 85 


a man would think that theſe Stattitts 
ſhould bave*ffighted any Juroz from taking 
Rewards to give. his Uerdict, Wuc . 


—— Quid non worca ia peckola cogis 
Auri ſacra fames? 


Do ſacred is this love of Pouep, that Con- 
ſcience her ſelk muſt vail to it and not ſtand 
in competition with luch alliffenients:wheres 
foe the Law did redouble its fozte, nap moze, 
pꝛoduced a Decies tantum, ſcil. That a Juro 
taking reward to give bis Verdict, ſhall pay 
ten times (6 much, as he hath taken; which 
lozkeiture, methinks, ſhould make — 
thoſe 
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thole who love Monep belt , refuſe-to tuke 
upon ſuch an account , becauſe it'is 

like a Canket in their Cftates , depziving 

them in the end, of ten times moze than it 


bought 3 foz which, hear the Statute 38 E. 3. 
cap, IZ, 


Item, As to the Article of Juro2s, in the Decics tantum. 


24th year, it is afſented and jopned to the 
ſame, that if any Jurozs in Alſiles ſwo2n, 
and other Cnquetts to be taken between the 
King and party, oz party and party, do any 
thing take by them oz other of the party, 
Plaintiff oz-Defendant,to give their Uerdic, 
and thereof beattainted by pzoceſs contained 
in the ſame Article, be it at the ſuit of the 


party .that will ſue fo; himſelf, oz fp2 the Embraceor. 


King, oz any other perſon, every of the laid 
Jurozs, ſhall pay ten times as much as he 
bath taken. And he that will ſue, ſhall have 
the one half, and the King the other half. 
And that all Cmbzaceszs, that bzing oz pꝛo- 
cure ſuch Enqueſts in the Country, to take 
gain oz pꝛofit, ſhall- be puniſhed in the ſame 
manner and fozm as the Jurozs. Aud ik the 
Juroz oz Embzaceoz'fo attainted, have not 
whereof to make agr&, in the manner afoze- 
laid, he ſhall have the impꝛiſonment of one 
pear : And the intent of the Bing, of G2eat 
men, and of th Commons is, That no Ju- 
Kice,oz other Pinifter, ſhall enquire-of office, 
upon anp ok the points of this Article, but 
ouly at the Suit of the party, oꝝ of other, as ay 
fozCis laid, II 2 Upon 
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Upon which Statutes there fs a Wiit: 

talled a Decics tantum 3 and who mill. | 

bzing it, foz it fs a popular Aion, Ind lies 

(as you ſ&) where auy of the Jurozs, after he 

is [wozn, taketh of one patty, oz bf the o- 
| ther, oꝛ of both (and then he is called an Am- 
Ambidexter. bidexter)any Reward to give his Uerdict,&c. 
80 F. N. Br. And it map be bꝛought againſt all the Ju- 
ſaith. But for 1028 and Embzaceszs, although they take 
my part, I ſeveral Dunis of Money: and although the 
euok he18!- Juty give nb Uetvict, oz a true Werdic. But 
Statute men- it duth not lye againſt an Cmbzaceo? , if he 
tioneth no- taketh no Wonep, and imbzaces, 93 taketh 
thing of his Monep, and doth not imbzace. De Bro. Tit. 


taking money; Decies tantum 13. and F. N. Br. 17 1. 
and in my opi- 
nion, the caſe 


of 37 H. 5. 13. An Embraceor, is he that pꝛocures the Ju⸗ 
is full againſt rors in the Country, to take gain 02 pꝛoflt, 
him. 92 comes to the Barr with the party, and 
Embraccor, ſpeaks in the matter, oz ſtands there to ſur 
vepthe Jury, &c. oz to put them in fear, oz 

folicits them to find on the one ive 02 other; 

and this Fellow cloaks hw Embracery, under 

pꝛetente of labouring the Jutors to appear, # 

to do their Conlcience: And thus the Attozs 

neys in the Country, dfcen take upon them 

Attorneys ill to do, and manp times put in a wozd oz tug 
practice. Foz their Clpents; whith pꝛattite deſerves 
the moſt ſevere puniſhment , next to their 
getting the Sheriff co re ſuth and fach 
in the [ury ; whith they, having ben Ander · 
Sherif's themſelves , and ſo agtie with ons 
another, art moſt expert at. vo 
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But it was ſaid by Roll. Ch. Juſt. 

a Plaintiff might well intreat one Juroz to 

appear, and that it was allowed in the Dcar- 

Chamber, but a Stranger could not labour 
one Juroz to appear. 


But Coufiſellozs at Law, may, plead fo Counſellors. 
their Poney at the Barr; But they muſt | 
not labour the Jury p2ivately; and if they 
take Poney fo2 this, they are Embraccors, . 
F. N. 6, Br. 171. * | 


\ - 


Do much doth the Law hate, that Jurors Fined for ta« 
ſhould pzivately take Poney foz their Uers king Money | 
dick. That certain Jurors were fined, foz — 2 
taking Ponep after their Uervic, though ; 
there was no pꝛiiagagement foy if. 39 Alliſe. 

p- 19. 


The pꝛactice is otherwiſe at this day; if 
it were not, the Middleſex Juries would not 
ſo Court the Bayliffs to return them, eſpe - 
cially to Tryals at Barr; where 5 l. a man 
is frequent Gqatuity, ſometimes moze. 


Ik a full Jury appear, and ſome are chal. Iſſues, 
— off, ſo that the Jury remains foz des 
fault of Jurozs, the Defaulters thall looſe 
their Iſſues, 4 H. 6. 7. ocherwiſe if a Jurp 
be ſwozn,and one is wichdzawn by conſent. 


But if there be a jopnder of Counties, and 
a Jury of one County appear, and not — 
. the 


Amercement. 


Demand ſur 
peine. 


— 


— fined 


when he was 
challenged. 
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the other. The Dekaulters of that County 
from which enough came, hall not looſe their 
Illues; becauſe the Jnqueft doth not remain 
foꝛ their default, but foz the default of them ot 
the other Countp, 48 Aſſ. 5. Mes quære. 


Ik the Jurozs at the return ok Scire fac. 
make degaulc, pet they ſhall not be amerced, 
becauſe the parties may- be claimed at the 
firſt day, but at the return of the Habeas 
Corpora they ſhall. 10 E. 4. 19. 1 E. 3. 12. 


If anp ok the Juro2s appear, the Court 
may charge them to inquire if any ot the o- 
ther Jurozs were within the Town after the 
return ; and if they findthey were, they ſhall 
be demanded upon a Pein, and if they 
come not, they ſhall be amerced, Rolls cit. 
Trial. 63 2. 

A Juror was challenged, and ſix other 
Jurors were ſwozn to try the Challenge, who 
found him indifferent, and thereupon the 


or departing jury was demanded, but did not appear; fox 


which default, he was fined the value of his 
Lands foz a year; and the other Iarors in⸗ 
quired of the value, &c. although the ochev 
party then would have challenged him when 
he was demanded, ſo that he might have 
been treit. But the Court would not admit 
this, becauſe then the Bing would have loſt 
his Fine, 36 H. 6. 27. | ; 


2 V * * 
* — — 
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Ak a Juror appear, and is adjourned upon Juror adjourn 
pain, and makes default, in this Cale, be- ed upon pain. 
\"rauſe he ſhall be fined to the value of his a 
Land per annum, this ſhall be inquired by 
his Companions of the jury, becauſe the 
2 knows not the value gf his Land. 
l, 41. 


A verdict was taken from the Fo2e-man Fined for giv- 
-of the Jury, to which one of them did not badet 
aſſent, and damages aſſeſſed to 20 5. in Tret. ere agrecl- 
paſs and Aſlault; and afterwards, every 
one ok the 11. were fined, koz giving their 
:Uerdic, befoze they. were all agreed. 40 
Alliſe 10. | 


5 "Whete a Jury! are to be fined,” a Fine The fine muſt 
ſointly impoled on them, is not legal , not be joynt. 
but they muſt be leverally fined, becauſe the 

offence of oue, is not che offence of another, a 
' Er. nemodebet! puditi pro alieni delito 3 Foz 
then it mighe be ſaid, Rutilius fecit, Emil ius 

plectitur. lib. 11. 42. 


Aman ſkroke a: Juror at Weſtm. (ſitting Puniſhmene 
in the Court) who paſſed againſt him, and for striking 
he was chereof invicted, and arraigned at the. Juror. 

Kings Suit, and attainted, his judgment 
was, that he ſhould go to the Tower, and 
ſtay there in pꝛiſon, all days of his life, and 
that his right hand ſhould be cut off, anpchis 
Lands leiled into the Kings hands, 41 A 
lite. p. 25. and nowour Juror ſies what pu⸗ 
| niſhment 
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niſhment it is to ſtrike him, in the face of 
the Court. Let him hold his hands from 


— leaſt the ſame Judgment light on 
— 


By the Statute of 27 Eliz. cap. 6. It is 
Enacted, that upon every firſt Mzit of H- 
beas Corpora, 03 Diſtringas, with a Niſi 
prius. 10 8. ſhall be returned in Idues, upon 
every perſon impannelled, and upon the ſe- 
cond Wit 20 s. and upon the third 30 3. 
And upon every Mzit that Hall be further 
awarded to try anp Mue, to double the Iſſues 
— , afoze ſpecified , untik a full Jury be 
wozn. 


And theſe Iſſues being returned upon a 
Tenement in Je imple, in tail oz foz life, 
of another, .02 himſelf, oz in the right of his 
Wife; the Land he then hach will be 
chargeable oz it, and aup mans Cattel 
upon this Land may be diſtrained fo; it. 


But if the under Sheriff, &c. return a Ju- 
rot ſummoned, who in truth was not legally 
ſummoned, and therefoze doth not appear, 
and ſs loſech Jſlues, the Under-Sheriffſhall 
pay him double che value of the Iſſues loft. 
= = Dtatutes af 35 H. 8. 6. and the 
2 E. 6. 32. 


And note, the Law hath bern ſo careful to 
puniſh all offcnvers, who would endeavour 
to 


a a ao-«a . 
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to byaſs; and cozrupt the Jury; and to pu- 

niſh the Jurics themſelves, ik they receive 

Maney to give their Uerdic, o; any others 

wiſe pꝛe-ingage themſelves to any of the 
parties; All which is to the end, that a 

true and honeft Uerdic may be given: Mhat 
puniſhment ſhall that Jury have, which gives 

a falſe Uerdic ? | 


Such a puniſhment, that. (as J ſaid be. 
foze) in civil Cauſes it is without example 4 
and ſurety, if the Jurors did bear it in their 
minds, their Uerdicts would be atways 
grounded upon their Evidence, and not upon 
rheir own Intereſts, o any partiality to ei- 
ther of the parties. 1 | 


Wherefoze if the Jurors give a falſe Vers 

dict (which is perjury of the higheſt degree) 

upon an [flue fopned between che parties in 

any Court of Recozd, and Judgment theres 

upon. The party grieved , may bzing his 

Wit of Atraiat , in the Kings-Bench, oz Attalut- 

Common-Pleasz upon which, 24 of the beſt 

men in the County are to be the Jurors, who 

are to hear the ſame Evivente which was 

given to the Petite Jurp, and as much as 

can be bzoucht in affirmauce of the Uervic, 

but no other againſt it. And if thefe 24. 

(who are called the Grand Jury) find it 4 

falſe Werdict 3 then falloweth this terrible 

and heavy Judgment, at Common Law, ups 

on the Petite Jury. 
| P m m 1, That 
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1. That they ſhall loſe liberam legem foz 
ever, that is, they ſhalf be ſo infamous, 
as they ſhall never be received to be a Mit⸗ 


nels, 02 of any Jury. 


2. That they (hall fozfeit all their Gods 
and Chattels. 


3. That their Lands and Tenements wall 
be taken into the Kings hands. 


4. That their Wives and Childzen call 
be thzown out of dozs. 


5. That their Youſes ſhall be raſed and 
thzown down. 


6. That their Trees ſhall be roted up, 


7. That their Peadow-grounds (hall be 
ploughed up. 


8. That their Wodies hall be caſt into the 
Goal, and the party ſhall be reſtozed to all 
that he Toit, by reaſon of the unjuſt Uerdig. 
Do odious is Perfury in this Caſe, in the 
eye of the Common-Law : And the ſcve-: 
rity of this puniſhment , is to this end, Ut 
poena ad paucos, metus ad omnes perven iat; 
to2 there ts Miſericord a puniens, and there 
is Crudelitas parcens. And ſeeing all Zryals 
of real, perſonal, and mixt actions, depend 
— the Dath of 12 men, pꝛudent Antiqui- 
[Pp 
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ty inflicted this ſevere punichment upon 
them, if they were attainted of Perjurp. 
1 Inſt. 294. | 


But now by the Stat. of 23 H. 8. cap. 3+ 
The ſeverity of this puniſhment is modera⸗ 
ted, if the Wit of Attaint be grounded up- 
on that Statute. 


But the party grieved, may at his Cle- 
&ion, either bzing his Writ of Attaint, at the 
CommonAaw , oz upon that Statute. 
Wherefoze let the rae expect che great- 
eſt puniſhment, when he offends. 3 Inſt. 
163. 222, | | 


And ſo A conclude as to the Juroz, only 
with the woꝛds of Forteſcue, Quis tunc ( etti 
immemor ſalutis animæ ſuæ fuerit) non for- 
midine tantæ pœnæ, & verecundia tantæ in- 
famiz, veritatem non diceret fic Juratus ? 


Who then, though he regard not his Souls 
health, yet foz fear of ſo great puniſhment, 
and foz ſhame of ſo great infamy, would not, 
upon his Dath, declare the truth 


But as to our Pzacficer, J would give this 
one further Advertilement, which relates 
alſo to Jurozs: 


When a Uerdic has ben given by a foze 
mer Jury in the lame Cage , and on the 
»* Pmm 2 lame 
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ſame Evivence it is allowed to giue the foz⸗ 
mer Uerdict in Evidence, and J have known 
this Introduced by the Counſel, as obliging 
to the latter Jury to find accozdingly ; inti- 
mating, that otherwile they vo (in effec) 
perjure the fozmer 12 men, which may amuſs 
tender minds, and draw them from the ſtrict 
Inquirp into the Merits of the Caule, in fa- 
. vour of their P2edeceſſo2s3 which is a palpa- 
ple miſtake and miſinfozmation , fo _ 
Reaſons, * 


1. The ſame Evidence in the fozmez Cauſe 
and Tryal (perhaps) was not ſo perſpicu- 
pully delivered as in this. 


2. This latter Jury may be of moze 8 
ticus and Compzehenfive Judgment than 
the fozmer. 


3- The Directions of the Court (which 
the Jury moſt heed) may be moꝛe clearly de⸗ 
livered to this Jury. 


4. ThePatterin Conteſt (perhaps) was 
not in the fozmer Zryal ſo clearly manag'd 
by the Counſel, being not ſo well inſtructed 
as afterwards. 


5. And laſtly , ſuppoſing; the Evidence 
equally delivered by the Witneſſes, appꝛe⸗ 
Hended by the Jurp, directed by the Court, 
manag'dby the Counſel, yet it's no perjury 
v7 
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9 fault to differ in Judgment ; foe if 25. 
Jurpmen were to try a Patcer of Fact, ann 
I2 were of one Opinion, and r2 bf another, 
who is in fault 2 while they Judge accozv- 
ing to the beſt of their Knowledge and Skill, 
to which (only) they are ſwo2n. And it's 
a reaſonable kindneſs to Jury-men, to make 
god Conſtruction of differing Judgments 
among them, while we lee, how oft Judges 
themſelves differ in their Opinions, on a 
matter ſtated equally co them all, and that 
(not onlp as to macter of Law, but) as to 
matter of Fac, as attending Practicers may 
obſerve in Trpals at Barr, in the ſeveral 
Judges leveral Directions. Aud this J 
thought god to advertile , foz that J have 
known Uerdics gained on this unwarran- 
table Duggeſtion , againſt clear and erpzeſs 
Evidence , and conld inſtance ſome Caſes, 

Sed verbum fat, &c. | 


As to the difference betwirt the Judge and 
the Jury, and that Queſtion which has made 
ſuch a noiſe, viz. Whether a Jury is fineable 
for going againſt their Evidence in Court, or 
the Direction of the Judge? J lak upon 
that Queſtion, as dead and buried, ſince 
Buſbel's Caſe , in my Lo2d Vaughan's Re- 
pozts; pet ſome of the Albes thereof J map 
ſp2zinkle bere without offence. It doth ap- 
pear there ta have ben reſolved by all the 
Judges upon a full Conference at Serjeants- 
Inn, That a Jury is not fineable for going 
againlt 
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againſt their Evidence where an Attaint lyes i 

And that it is Evident by ſeveral Reſolutions 
of all the Judges, That where an Attaint 
lyes, the Judge cannot fine the Jury, for 
going againſt their Evidence, or Direction of 
the Court, without other Miſdemeanour, 


And where an Attaint doth not lye, as in 
Criminal Cauſes upon Indicments, &c. 
My Lo2d Vaughan ſays theſe wozds , That 
the Court could not Fine a Jury at the Com- 
mon Law, where Attaint did not lye; 1 
think to be the cleareſt-Poſition that ever I 
conſidered either for Authority or Reaſon of 
Law. And one reaſon foz this, which can 
never be anſwered, is, The Judge cannot 
fully know upon what Evidence the Jury 
give their Uerdict ; fo2 they may have other 
Evidence than what is ſhew'd in Court; 
They are of the Vicinage, the Judge is a 
Stranger, they may have Evidence from their 
own perſonal knowledge, that the Mit- 
neſſes ſpeak falſe, which the Judge knows 
not ok; they map know the Witneſſes to 
be ſtigmatiſed and infamous, which may be 
unknown to the Parties oz Court. 


And if the Jury knew no moze than what 

they heard in Court, and ſo the Judge knew 
ſo much as they, yet they might make diſſe⸗ 
tent Concluſions, as oftentimes two Judges 
do; and-therefo2e,as it would be a ſtrange and 
abſurd thing to puniſh oneJudge foz _— 
a | wit 
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with another in Opinion oz Judgment; ſo 
it would be wozle fo2 the Jury, who are 
Judges of the Fact, to be puniſhed foz finds 
ing againſt the Direction of him who is not 
Judge of the Fact, But he that would be 
better ſatisfyed in this point, may read that 
Cale, and the Authozities, and Reaſons gi- 
ven by my Loꝛd Vaughan, whom J muſt hos 
nour, as a man of great reaſon. 


It is ſhewed in that Caſe, That muth of 
the Office of Jurors, in o2der to their Ver- 
dict, is Miniſterial, as not withdzawing from 
their fellows after they are wozu; not re- 
cetving from either ſide Evidence after their 
Dath, not given in Court, not eating and 
dzinking befoze their Uerdic., refuftng to 
give a Uerdict ,, and the like; wherein if 
they tranſgrels, they are Fineable: But 
the Verdict it ſelf when given is not an act 
Miniſterial, but judicial, and accozning to 
the beſt of their judgment; foz which they 
22 fineable, noz to be punicht but by 

ttaint. K | | 


Ne oz can any man ſhew, That a Jury was 
ever puniſht upon an Information, either in 
Law, oz in the Star-Chamber, where the 
Charge was only, foz finding againtt their 
Evidence, or giving an untrue Verdict, 
unleſs Imbracery, Subornation 02 the like, 
were jopned. | 


Tut 


But the Finiog and Imprifoning of jurors 
for giving their Verdicts, hath ſeveral crimes 
been declared in Parliament an Jltegal any 
Arbitrary. Innovation „ and of dangerous 
Conſequence to the Government the Lives, 
and Liberties of the People. This celebza- 
ted tryat by Juries, having bien confirmed 
by many Parliaments. 


Littleton, Sect. 368. tells us, That as the 
Jury may find the matter at large, that is a 
Special Verdict, ( which the Court cannot 
refuſe, if it be pertinent tu the matter put in 
Iſſue) and leave the Law to the Court ſo if 
the Jury will, they may take upon them the 
knowledge of the Law upon the matter, and 
map give their Uerdic generally, as is put 
in their Charge. As koz example, upon 
all general Iffues; Ag. Not guilty pleaded in 
Tretpalg, Nil debet in Dabt, Nul Torr, nul 
diſſcilin;' in Aſſiſe. Ne diſturba pas fn Quare 
impedit, &c. Though it be matter of Law, 
whether the. Defendant be 4 Treſpaller, a 
Debtoz, Diſleiſoz, oz Difkurber, in the par⸗ 
ticular Caſes in Jſſue 3 yet the Jury find not 
(as in a Special UMerdict) the Fac of every 
Caſe by it ſelf, leaving the Law to the 
Court, but find fo» the Plaintiff, az De fen⸗ 
dant, upon the Jſſue to be tryed, wherein 
they reſolve both the Law, and the Fac 
complicatly ; and not the Fact: by it felf. 
And ſo upon Not guilty to an Iudictment of 
Fclony, Beach of the Peace, Treſpaſs.6cc. 
5 | and 
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and other Caſes where the Law and the 
Fact are complicate and jopned, they map 
determin upon both: Yet J muſt give them 
my 292d Coke's Caution, which is, That 
although the Jury, ik they will, may take 
upon them the knowledge ok the Law, and 
give a general Uerdic, pet it is dangerous 
foz them lo to do; fo if they do miſtake the 
Law, they run into the danger of an Attaint. 
Therekoze to find the matter ſpecially, is the 
ſafeſt way where the Caſe is doubtful. 


And to end, as J begun, That Decanta- 
tum in our Boks (as my Lo2d Vaughan 
calls it) Ad quæſtionem facti non reſpondent 
Judices, ad quæſtionem legis non reſpondent 
Juratores, Literally taken is true; faz if it 
be demanded what is the Fac 2 the Judge 
cannot anſwer it: Ik it be ask'd, what is the 
Law in the Caſe 2 the Jury cannot anſwer 
it. But upon the general Iſſue, if the Jury 
be asked the Nueſtion,quilty, oz not: which 
includes the Law, they reſolve both Law, 
and Fact, in anſwering Guilty, oz Not 
Guilty. So as though they anſwer not ſin- 
gly to the Queſtion what is the Law; yet 
thep determine the Law in all matters, 
where Jlue is joyned and tryed, but where 
the Uerdict is Special. But in ſuch Cales, 
the Judge cannot of himſelf anſwer, oz de- 
termine one Particle of the Fac , but muſt 
leave it to the Jury, with whom let it reſk 
and continue foz ever, as the beſt kind of 

Nnn Trral 
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tryal in the wo2ld fo2 finding ont the Truth; 
and the greateſt ſafety of the juſt Pꝛeroga- 
tives of the Crown, and the juſt Liberties of 
the Subject; aud he which deſireth moze faz 
either of them, is an Enemp to both. 


